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TO 

THE    ELECTORS    OF    HULL. 


Gentlemen, 

In  my  address  to  the  Electors  of  Hull,  at 
the  close  of  that  contest  which  deprived  me  of  the 
honourable  post  of  your  representative  in  Parliament, 
I  declared  to  you  my  firm  conviction,  that  the  pro- 
ceedino-s  of  the  Hull  Election  Committee  would  at 
least  have  the  beneficial  efl'ect  of  settling  a  disputed 
question  ;  of  convincing  the  most  undecided  of  the 
necessity  of  some  change  of  system  ;  and  of  com- 
pelling every  man  to  abandon  the  defence  of  a 
tribunal,  amidst  the  records  of  whose  history  could 
be  found  proceedings,  such  as  are  now  published  to 
the  world  in  the  report  of  the  Committee  upon  the 
Kingston- upon-Hull  election  petition. 

Such  was  the  opinion  which  at  that  period  I  ven- 
tured to  express. 

What  is  now  the  posture  of  the  question? 

The  only  doubt  is  how  best  to  remedy  acknow- 
ledged evils.  The  only  dispute  is,  whether  it  be 
possil)le  to  amend  a  tribunal,  whose  extreme  corrup- 
tion seems  to  demand  entire  annihilation  ;  while  at 
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the  head  of  those  who  deem  improvement  possible, 
the  first  statesman  of  the  day  is  applying  his  vigorous 
understanding  and  enlarged  experience,  to  the  per- 
plexing but  confessedly  inevitable  task  of  cleansing 
this  Augean  stable. 

It  is  needless  to  assign  any  reason  for  my  address- 
ing to  you,  gentlemen,  these  remarks  on  the  best 
mode  of  reforming  that  tribunal,  to  which  is  com- 
mitted the  important  task  of  deciding  on  the  due 
exercise  of  the  elective  franchise,  other  than  the 
peculiar  interest  which  you  must  feel  in  the  change 
of  that  system,  the  evils  of  which  have  been  brought 
home  to  you  by  the  sense  of  personal  injustice. 

How  far  the  same  feeling  of  individual  injury  has 
incapacitated  me  for  a  calm  consideration  of  this 
most  important  subject,  it  is  not  for  me  to  decide.  A 
deep  interest  in  the  event  of  the  judicial  inquiry 
before  tlie  Hull  committee,  united  to  the  most 
extreme  astonishment  at  the  unexpected  decision 
which  on  the  third  day  declared  incomplete  the 
nature  of  my  qualification,  led  me  to  examine 
minutely  into  the  mode  in  which  such  inquiries  are 
conducted. 

My  object  was  the  discovery  of  the  proximate, 
and  efficient  means,  by  which,  under  the  garb  of  legal 
proceedings,  so  strange  an  issue  had  been  gained. 
The  knowledge  of  the  system  thus  acquired  by  per- 
sonal ol)servation,  matured  by  reflection,  and  cor- 
rected and  enlarged  by  a  close  investigation  of  the 
printed  report  of  the  minutes  of  proceedings,  and  of 
evidence  given  before  the  Hull  Election  Committee, 


cannot  be  entirely  useless  if  employed  in  pointing  out 
some  of  the  causes  of  those  evils,  which  have  produced 
in  all  classes  of  society  a  general  condemnation  of  the 
tribunal. 

Such  is  my  object  in  the  following  pages  ;  and 
however  deep  the  sense  of  that  personal  injury  with 
which  I  have  been  visited,  I  trust  that  they  will  not 
be  found  the  record  of  complaints,  which,  though 
just,  must  be  fruitless  ;  still  less  the  medium  of  party 
attack,  or  of  personal  crimination. 

Thus  much,  then,  may  be  assumed  in  entering  on 
the  subject,  that  under  the  present  system,  election 
committees  are  so  generally  charged  with  partiality 
of  judgment,  as  to  force  upon  the  legislature  some 
amendment  of  their  constitution. 

Two  classes  of  decisions  may,  indeed,  be  found, 
which  seem  to  contradict  this  general  conclusion  ; 
the  one  showing  all  improvement  to  be  needless,  the 
other  proving  it  impossible.  For  there  are  still  some 
decisions*  so  plainly  at  issue  with  the  party  bias  of 
the  majority  of  the  committee,  that  it  does  not  at  first 
sight  seem  to  be  too  much  to  hope,  that  when  the 
present  crisis  has  passed,  the  ends  of  justice  may  be 
gained,  without  the  risk  and  violence  of  any  con- 
siderable change.  There  are  also  upon  record  some 
decisions  of  such  palpable  injustice,  as  seem  at  first 
sight  to  establish  the  entire  corruption  of  the  present 
judges,  and  to  require  the  absolute  destruction  of  the 
tribunal  which  they  disgrace.     But  these  are  extreme 

*  That,  for  instance,  on  the  Evesham  election,  in  the  session 
of  1838. 
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cases  upon  either  side ;  fatal  guides  to  legislation 
where  they  dictate  the  extent  of  change,  and  scarcely 
safe  as  indications  of  its  due  direction. 

Neither  so  pure  as  the  one,  nor  so  polluted  as  the 
other,  the  stream  of  decisions  takes  a  middle  course, 
yet  still,  as  a  general  rule,  following  with  painful 
exactness  the  party  interests  of  the  majority  in  each 
committee. 

The  cause  of  this  partiality  of  judgment  is  the 
problem  to  be  solved ;  for  its  resolution  will  at  once 
supply  the  means  of  cure. 

The  charge  of  personal  corruption  and  unhesitating 
perjury  in  the  mass  of  those  sworn    to  judge,    by 
which   some  with   brutal   readiness   would   cut   the 
knot,  will  satisfy  no  thoughtful  or  honourable  mind. 
No  one  would  doubt  in  any  other  matter  the  spotless 
integrity  of  these  same  men.     No  breath  of  suspicion 
ever  tainted  the  clearness  of  their  honour.     Neither 
is  this  a  case  in  which  the  supreme  code  of  conven- 
tional morality  dispenses   with  the  stricter  rules  of 
right ;  if  it  were,  the  solution  would,  alas,  be  easy. 
But   this   is  not   the    case.     Members  do  not   now 
"  avow  that  they  decide  such  questions,  not  on  tlie 
merits  of  justice,   but  as  their  engagements  stand." 
Strong  as  is  the  force  of  party,  the  most  abandoned 
has  not   dared  avow    in   his  judicial   character   his 
purpose  of  "  voting  black  white,   and  white  black." 
Here  all  profess  to  act  upon  a  different  code,  and 
resent  angrily,  as  an  imputation  on  their  honour,  the 
charge  of  partiality.     Even  in  those   extreme  deci- 
sions which  their  party,  with  convenient  leniency, 


call  "  strong,"  and  to  which  other  men  apply  the 
more  appropriate  epithet  "corrupt,"  they  claim  to  be 
themselves  impartial,  even  when  admitting  the  par- 
tiality of  the  tribunal.  Neither,  then,  from  personal 
dishonour,  nor  from  conventional  dishonesty,  does 
the  unfairness  of  decisions  rise.  It  is  not,  that  is  to 
say,  the  fruit  of  incorrigible  want  of  principle  in  those 
who  occupy  the  seat  of  judgment,  and  it  must  there- 
fore spring  from  some  fault  in  the  constitution  of  the 
court.  The  machinery  needs  readjustment,  and  not 
the  judges  deprivation.  To  this,  then,  investigation 
must  address  itself. 

Here,  happily  by  contrast,  tlie  ordinary  courts  of 
law  may  guide  our  inquiry.  Their  purity  and  inde- 
pendence are  unquestioned.  No  complication  of 
conflicting  interests  can  bribe  the  absolute  impar- 
tiality with  which  they  allot  to  every  claimant  even- 
handed  justice.  Now  if  this  result  can  be  traced  up 
to  certain  plain  provisions  which  are  absolutely  want- 
ing in  those  courts,  in  which  judicial  rectitude  itself 
will  not  secure  correct  decisions,  then  no  small  pro- 
gress will  be  made  in  the  search  for  that  specific  care 
which  may  redress  so  great  a  grievance. 

Now  there  is  one  great  principle  which  runs 
through  all  proceedings  in  the  courts  of  law,  and  is 
closely  interwoven  with  their  undoubted  fairness  of 
decision.  This  is  the  careful  separation  of  law  and 
fact ;  and  this  bi'anches  out  into  two  great  provisions, 
by  wliicli  first,  both  plaintiff  and  defendant  are 
warned  from  the  beginning  of  all  the  points  which 
will    be    raised    against    them ;    and    secondly,    the 
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offices  of  judge  and  juror  are  accurately  severed  and 
defined. 

It  will  be  worth  while  to  follow  somew^hat  further 
the  practical  effect  of  these  provisions. 

Long-  before  a  cause  is  submitted  to  a  jury,  the 
matter  in  dispute  receives,  according  to  fixed  rules, 
a  close  investigation,  by  which  the  whole  is  gradually 
reduced  into  its  component  parts.  Questions  of 
fact  are  thus  stripped  of  all  extraneous  matter  in  the 
alembic  of  special  pleading,  and  are  reduced  to  that 
complete  simplicity  of  form,  in  which  their  exist- 
ence is  capable  of  being  distinctly  denied  on  the 
one  hand,  and  asserted  on  the  other.  In  this 
process  the  plaintiff  must  reveal  the  plan  of  his 
attack,  and  the  defendant,  therefore,  be  informed  of 
every  point  on  which  to  supply  himself  with  evidence. 
All  is  reduced  to  certainty ;  and  sudden  surprise,  or 
ruinous  expence  to  guard  against  it,  are  alike  ren- 
dered impossible.*  At  the  same  time  the  separation 
of  the  duties  of  the  judge  and  juror  has  commenced. 
If  in  this  early  winnowing  the  matter  in  dispute 
resolves  itself  into  a  point  of  law,  it  is  decided  by  the 
bench,  without  the  intervention  of  a  jury  ;  if  on  the 
other  hand  it  should  involve  questions  of  fact,   as 

*  No  stronger  proof  can  be  given  of  the  presumed  importance  of 
preventing  surprise  in  lawsuits  than  the  care  with  which  the  com- 
mon law  commissioners  have  endeavoured  to  add  even  to  the  former 
rules,  by  which  our  law  has  guarded  against  its  occurrence.  It  is 
not  many  months  since  the  judges  have  introduced  increased 
restrictions  on  the  liberty  of  giving  evidence  under  the  general 
issue,  and  have  rcrpiired  the  subject  matter  of  defences  to  be 
gpecially  pleaded,  in  order  still  further  to  secure  this  object. 


well  as  law  ;  it  is  passed  on  thus  sifted  by  prepara- 
tory pleadings  into  open  court.  And  here  is  yet 
more  clearly  seen  the  accurate  distinction  between 
law  and  fact  wliich  marks  out  the  several  provinces 
of  judge  and  juror.  The  jury  alone  pronounce 
upon  the  facts,  because  the  object  of  the  law  is  to 
obtain  the  decision  of  twelve  ordinary  men  upon 
those  questions  on  which  ordinary  men  are  com- 
petent to  judge.  But  to  watch  the  mode  in  which 
the  facts  are  brought  before  the  jury  is  the  office  of 
the  judge.  He  is,  which  they  are  not,  learned  in  the 
law  of  evidence,  and  his  province  now  is  to  preserve 
that  simplicity  of  statement,  which  the  laws  of 
evidence  are  framed  on  purpose  to  enforce,  and 
without  which  the  juror  would  soon  be  entangled  in 
a  labyrinth  of  irrelevant  assertions ;  from  this  the 
judge's  learning  saves  him.  Of  no  less  moment  is 
his  care  in  shielding  the  jury  from  the  addresses 
of  conflicting  advocates  ;  all  attempts  to  puzzle  them 
by  the  cunning  jugglery  of  law,  he  at  once  sup- 
presses ;  and  unwinds  again  for  them,  in  summing 
up,  the  thread  of  statements,  which  legal  ingenuity 
has  dexterously  tangled.  His  own  impartiality  is 
meantime  secured  not  only  by  the  power  of  public 
opinion,  but  by  the  existence  of  a  superior  court, 
ready  to  correct  his  errors  either  of  understanding  or 
of  intention.  It  were  almost  proof  enough  of  the 
success  of  these  provisions,  that  it  is  possible  to 
require  and  to  obtain  in  all  the  complicated  cases 
which  daily  come  before  our  courts  of  law,  the  unani- 
mous decision  of  twelve  honest  men  upon  the  evidence. 
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But  beyond  this,    our  courts  of  justice  have  thus 
reached  a  degree  of  impartiality,  which  renders  them 
our  highest  boast,  as  well  as  the  greatest  civil  bless- 
ing of  this  country.     In  their  independence  is  laid 
the  foundation  of  tliat  personal  security,  without  which 
property  is  worthless,  and  political  privileges  a  farce. 
Such  are  the  effects  of  this  great  principle  of  separ- 
ating law  and  fact.   There  is  but  one  thing  wanting  to 
make  the  proof  complete  ;  and  that  is  to  establish  the 
converse  of  the  proposition  ;  to  show,  if  it  be  possible, 
that  in  these  very  courts,  and  with  the  same  materials, 
certainty  of  justice  vanishes,  whenever  this  great  prin- 
ciple is  laid  aside.     Even  this  proof  may  be  found. 
There  is  one  class  of  questions,  that  of  the  law  of 
libel,  on  which  the  double  office  of  deciding  upon 
facts,  and  upon  law,  is  committed  to  the  jur3\     The 
result  bears  fully   out  the  theory  ;    the   verdicts  of 
juries   on    this   class    of  questions,    do    not   remain 
unimpeached  ;    by  the  general  consent  of  the  com- 
munity they   are  contradictory,    uncertain,   unsatis- 
factory.    They  carry   with    them    no    conviction    of 
their  propriety  ;     the}^  cause    the  confession    of   the 
iiiefficQcy  of  prosecutions,  to  protect  character  from 
false  attack  ;   to  rescue  it  from  calumny;   and  have 
created   a  general  conviction  of  the  need   of  some 
great  alteration  in   the   law.      So  that   tlie  ])roof  is 
perfectly  complete  ;  the  presence  of  this  principle  is 
marked  by  simj/licity  of  action,  and  fairness  of  result  : 
its  absence  at  once  produces  uncertainty  and  wrong.* 

*  Vide  Life  of  Wilberforce,  vol.  v.,   p.    172.  "The  judges 

might   be  severe,  but    they  followed  fixed  principles ;     whereas 


Now  turn  to  tlie  provisions  which  regulate  the 
trial  of  a  controverted  election.  And  first,  how 
inefficient  is  that  preparatory  stage  which  answers 
to  the  pleadings  in  a  suit  at  law.  Tliis  exists 
only  in  the  exchange  of  lists  of  the  votes  ohjected 
to  by  each  party.  '.riiese  contain  the  voter's 
name  under  the  head  of  objection^  raised  against 
him.  Their  purpose  is  to^define  the  points  on 
which  evidence  is  to  be  brought  before  the  com- 
mittee,  and  thus  to  enable  each  party  to  arrange 
liis  defence.  That  such  is  their  object,  is  manifest ; 
for  the  time  allowed  for  the  exchange  of  lists  varies 
in  proportion  to  the  remoteness,  and  the  presumed 
numerical  amount*  of  the  constituency.  But  they 
by  no  means  effect  their  purpose.  In  cases  indeed 
of  agency,  pauperism,  and  the  change  or  loss  of 
qualification,  the  combined  efl'ect  of  legal  en- 
actments, and  the  nature  of  the  objection,  fix  the 
evidence  within  certain  limits,  both  of  time  and 
space,  and  enable  each  party  to  prepare  their  answer. 
But  it  is  far  otherwise  on  tlie  most  serious  charge  of 
bribery  ;  neither  the  huv  nor  the  nature  of  the 
offence  limits  the  sources  from  which  evidence  may 
be  adduced.  The  list  contains  only  the  name  of  the 
person  who  is  attacked  as  a   briber,    or  a  bribed 

now  if  public  feelin;2;  sets  one.  wav, every  ihiiig  may  be  condemned; 
if  the  otiier,  any  tiling'  may  be  published." 

'*  In  case  of  scrutinies  into  En^■lish  and  Welsh  counties,  and 
for  Scotch  constituencies  generally,  the  list  of  objected  votes 
must  be  exchanged  ten  days  before  the  day  for  the  consideration 
of  the  petition  ;  in  case  of  all  other  constituencies  in  England  and 
Wales,  five  days  before  the  savne  period. 
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voter ;  of  the  active  or  passive  associate  in  the 
transaction  ;  of  the  time,  the  place,  the  mode  in 
which  the  offence  was  committed,  it  gives  no  hint ; 
from  the  unlimited  field,  which  memory,  aided  or 
superseded  by  invention,  can  command,  may  be 
drawn  the  proofs  in  support  of  this  charge,  without 
the  possibility  of  their  being  met  by  opposing 
evidence.  Thus  is  this  provision  ineffective  in 
securing  that  distinctness  of  charge,  which  is 
essential  for  providing  a  defence,  exactly  where 
the  spirit  of  the  whole  law  of  England  requires  such 
information  to  be  most  ample  and  minute.  Where 
the  disqualification  arises  from  circumstances  imply- 
ing no  moral  or  legal  offence,  these  means  of  defence 
are  in  a  degree  afforded  ;  but,  when  the  forfeiture 
or  the  retention  of  the  franchise  depends  on  the 
truth  or  falsehood  of  an  allegation,  involving  the 
commission  of  distinct  crime,  it  is  absolutely  impos- 
sible for  the  accused  to  be  provided  with  the  means  of 
establishing  his  innocence.  Thus  far  is  the  pre- 
paratory stage  deficient  in  the  requisites  to  secure 
simplicity  and  certaint3^  The  same  omissions  in  an 
exaggerated  form  pervade  the  proceedings  in  the 
presence  of  the  Committee.  Here,  without  tlie  least 
control,  does  the  want  of  separation  between  law 
and  fact  exert  its  influence.  What  during  the  trial 
is  the  situation  of  the  member  of  a  Committee  1  You 
invest  with  an  office,  combining  the  character  of 
judge  and  juror,  a  man,  who  generally  avows  his 
utter  want  of  that  knowledge,   which  is  absolutely 
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essential  to  the  due  performance  of  the  duties  of  the 
former  ;  you  compel  him  to  decide  upon  questions 
involving  points  of  law,  of  which  he  is  ignorant,  at 
the  very  time  when  the  due  performance  of  a  juror's 
duties  demand  all  his  powers  of  attention,  memory, 
and  judgment,  to  receive,  retain,  digest,  and  weigh 
the  evidence  suhmitted  to  him  ;  you  know  that  the 
influence,  he  it  more  or  less,  which  political  predi- 
lections exert  latently  on  this  man's  judgment,  is 
specially  directed  by  the  subject  on  which  he  must 
decide,  to  impede  the  impartial  exercise  of  his  intel- 
lectual powers.  And  yet  you  expect  a  sound  dis- 
cretion, and  an  impartial  judgment,  to  result  from 
this  compound  of  avowed  ignorance  and  latent  bias. 
But  this  is  not  all :  the  juror  has  commonly  no  per- 
sonal interest  in  the  issue  of  his  verdict ;  it  touches 
not  his  feelings,  or  his  passions  ;  but  every  member 
of  parliament  is  by  profession  a  politician,  and  every 
committee  man  in  a  greater  or  a  less  degree  con- 
cerned in  the  success  of  a  political  associate,  or  in  the 
defeat  of  a  political  opponent.  Lest  this  obstacle  to 
impartiality  should  fail  to  secure  a  wrong  decision,  its 
effect  is  increased  by  the  additional  disqualification 
of  ignorance  of  law ;  and  then,  to  complete  the 
arrangement,  to  obtain  almost  the  certainty  of  error, 
hardly  yet  secured  by  the  reinforcement  which  igno- 
rance brings  to  partiality,  the  member  of  an  election 
committee  is  deprived  of  that  protection  from  the 
imdue  influence  of  counsel,  which  the  judge's  pre- 
sence secures  to  every  juror.      He  is  left  unassisted, 
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to  be  the  sport  of  the  most  able  advocates,   whose 
object,  if  faithful  to  their  duty,  is  not  to  elicit  truth, 
but  to  secure   their   client's   victory.       He   is    then 
required  to  detect  the  erroneous  inferences,  the  falla- 
cious arguments,  the  unfair  analogies,  which  counsel, 
strong  precisely  v.'hare  he  is  weakest,  draw  from  that 
law  of  which  he  is  ignorant,  in  which  they  by  pro- 
fession are  skilled  ;  until,  by  the  conflicting  arguments 
of  men  whom  he  knows  to  be  infinitely  better  qualified 
to  decide  the  point  at  issue  than  he  is  himself,  the 
committee    man   is    reduced   to    a   state    of    almost 
perfect  doubt  and  uncertainty.      Who  is  there  at  all 
cognizant  of  human,  nature,   who  does  not  see  tliat 
this  is  precisely  the  state  of  mind  to  give  an  over- 
whelming influence  to  that  political  partiality,  which 
every  provision  should  aim  at  weakening  ?  who  will 
not  confess   that,    in   this    mutual   counteraction    of 
opposing  forces,  the  latent,    but  constantly  existing 
bias,    will  generally  determine   the  direction  of  the 
judgment?     How  shall  justice    be   attained  by  the 
allotment  of  judicial  functions,   only  to  be  equalled 
by  the  drollery  of  comic  farce  ! — "You  are  thoviglit 
here  to  l)e  the  most  senseless,  and   fit  man  for  the 
constable    of    the    watch,     therefore    bear    you    the 
Ian  thorn."* 

Such  are  the  differences  which  exist  between  the 
constitution  and  proceedings  of  llie  courts  of  justice, 
and  of  election  committees.  In  that  court  vhicii 
separates   with   care   questions  of  law  and  fact,  the 

♦  Much  Ai}o  aboul  Nolljinsr.— Act  III.  Scene  4. 


13 

proceedings  are  clear,  the  judgments  uniform  and 
impartial ;  in  that  which  allows  no  such  separation, 
they  are  declared  by  common  consent  to  be  confused, 
contradictory,  and  partial.  In  the  absence  of  all 
other  cause  it  is  no  great  assumption,  that  this  is  the 
vicious  principle  which  taints  all  their  proceedings ; 
that  it  is  this  whicli  changes  him,  who  would  be  an 
intelligent  and  upright  juror,  into  an  incapable 
committee  man,  and  draws  forth  partial  judgments 
from  members  of  the  House  of  Commons,  to  whose 
clear  honour  any  other  cause  might  be  fearlessly 
entrusted.  But  farther  still,  this  high  theoretical 
probability  may  be  carried  on  to  demonstration  by  a 
careful  scrutiny  of  almost  any  sharp  and  protracted 
contest  before  a  committee  ;  their  proceedings  will  in 
any  case  show,  that  the  intermixture  of  questions  of 
law  and  fact,  leads  first,  through  the  want  of  all 
preparatory  steps,  to  the  uncertainty  and  ruinous 
expences  of  the  struggle,  and  then  still  more  directly 
by  perplexing  the  committee  man,  to  partial  and 
unjust  decisions.  These  conclusions  shall  be  now 
established  from  the  printed  Report  of  the  Minutes  of 
Proceedings  and  Evidence  of  the  Hull  Committee  ; 
this  only  being  first  premised,  that  no  where  through 
the  following  argument  are  the  motives  of  the  Hull 
Committee  for  an  instant  questioned.  It  is  with  their 
decisions  only  that  we  have  to  deal ;  for  if  they  had 
sprung  from  intentional  corruption,  there  would  be 
ground  enough  for  changing  what  could  be  so 
abused  ;  while  the  more  fair  and  upright  were  the 
motives  of  the  judges,  the  stronger  is  the  case  against 
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the  system  which  could  obtain  such  strange  decisions 
from  honourable  men,  some  of  whom,  at  least,  were 
not  unlearned  in  the  law. 

And  first,  as  to  the  preparatory  stage. — When  the 
lists  of  objections  were  exchanged,  John  Savage, 
amongst  others,  was  charged  by  the  petitioners  with 
having  received  a  bribe  ;  no  hint  was  given  in  the 
list  to  guide  the  defendants  in  providing  counter 
evidence ;  when  or  by  whom  the  bribe  was  given, 
how  or  by  whom  its  reception  would  be  proved,  they 
knew  not.  The  case  came  on  ;  and,  to  the  surprise 
of  all.  Savage  was  called  to  establish,  by  a  voluntary 
oath,  his  own  and  his  briber's  guilt.  This  charge 
was  brought  against  the  agent  retained  for  the  defence 
of  the  sitting  members ;  the  evidence  asserted,  that 
this  legal  agent  at  Hull  thus  professionally  retained, 
had  sued  a  voter  bribed  by  himself  for  the  amount  of 
the  bribe  given,  at  the  moment  when  the  trial  of  this 
petition  was  about  to  come  before  a  committee — an 
act  of  perfect  fatuit3\  Such  a  charge,  brougbt  against 
a  man  of  acknowledged  skill  and  experience  in  his 
profession,  was  at  least  sufficient  to  render  the  truth 
of  the  voter's  tale  suspicious.  The  committee  was 
requested  to  postpone  the  case  until  tlie  alleged 
briber  was  summoned  as  a  witness  ;  this  was  refused, 
and  this  refusal  completed  that  which  the  inefficiency 
of  the  list  of  objected  votes  had  l)eguu.  The  agent's 
presence    and    defence    were   rendered    impossible.* 

*  Jno.  Savage's  case  occupies  seventeen  pages  in  the  Minutes  of 
Evidence,  beginning  p.  96. 

In  1834  J.  S.  was  sued  for  5s.  Ad.     Debt  and  costs  grew  to  Gl. 
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This  was  no  injustice  to  the  voter,  no  one  can  object 
to  a  decision  which  erased  the  name  of  a  voter,  self- 
convicted  of  bribery,  as  far  as  he  only  is  concerned. 
But  the  injustice  inflicted  on  the  alleged  briber,  and 
on  the  sitting  members,  from  the  impossibility  of 
being  provided  with  the  evidence  they  needed,  is  not 
lessened  by  the  charitable  judgment  of  the  com- 
mittee, in  considering  the  voter  to  be  rather  bribed 
than  perjured.  But  this  is  not  all ;  absence  of 
defensive  proof  encourages  the  use,  if  not  the  fabri- 
cation of  that  most  objectionable  class  of  evidence, 
the  admissions  of  voters  against  the  validity  of  their 
own  votes,  proved  generally  by  a  single  witness. 
These  admissions,  even  when  genuine,  are  always 
tainted  with  breach  of  confidence,  if  not  with  the 
deeper  stain  of  premeditated  treachery.     Such  was 


Induced  by  his  general  character  for  kindness,  J.  S.  went  to  Mr. 
Dryden,  a  most  respectable  solicitor  in  Hull.  Mr.  D.  found  that 
J.  S.  could  only  raise  31.  lOs. ;  and  that,  to  pay  this,  would  exhaust 
the  funds  needed  to  carry  on  his  trade.  Mr.  D.  lent  the  51.,  dis- 
charged the  debt,  and  took  a  promissory  note  for  the  amount.  The 
voter  stated  this  to  be  a  reward  for  his  vote  at  the  election  in  18135. 
Mr.  D.  repeatedly  applied  for  payment.  At  last,  in  November 
1838,  after  the  last  election,  and  when  preparations  were  going 
on  openly  for  the  scrutiny,  he  resorted  to  the  court  of  requests  to 
recover  the  advance, — "  Hinc  illaa  lacrymse."  The  point  of  the 
accusation  of  bribery  was  contained  in  a  private  conversation, 
alleged  to  have  taken  place  in  the  street  between  Mr.  D.  and  the 
voter  (no  witness  present)  immediately  before  the  last  election. 
J.  S.  says,  that  on  this  occasion  he  promised  to  vote  for  the  sitting 
members,  on  condition  that  Mr.  D.  would  remit  the  debt  of  51.  ; 
and  that,  in  a  few  weeks  after  the  election,  he  faithlessly  enforced 
the  payment. 
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the  attack  upon  John  Applehy.*  Here  a  single  wit- 
ness swore,  that  the  voter  had  revealed  to  him  in  the 
secrecy  of  friendship,  his  expectation  of  reward  for 
votino"  •  and  on  this  evidence  the  vote  was  struck 
from  the  poll,  after  sach  disclosures  on  cross-exami- 
nation of  the  witness,  that  the  chairman's  double  vote 
was  requisite  to  carry  through  the  point.  On  the 
same  class  of  evidence  ten  other  votes  were  struck 
from  the  sitting  member's  poll ;  while  the  cross-exa- 
minations show,  that  had  they  been  fore-armed  with 
evidence,  they  could  in  many  instances  have  rebutted 
the  charge. 

But  this  is  not  all.  The  exchange  of  lists,  in- 
effectual in  itself,  is  easily  defeated  altogether,  by  the 
iugenuit}''  of  partizans  and  agents.  In  the  list  of 
objected  votes,  delivered  by  the  agents  of  the  peti- 
tioners in  the  Hull  election,  (a  copy  of  which  now 
lies  before  me,)  the  arrangement  of  heads  of  ob- 
jection is  so  ingeniously  complicated,  as  to  give  no 
sort  of  information  as  to  the  real  ground  of  the 
intended  attack,  nor  even  of  the  parties  against  whom 
the  attack  is  levelled. 

The  total  number  objected  to,  out  of  1514  votes, 
recorded  for  the  sitting  member,  at  the  head 
of  the  poll,  amounts  to  -         _         _         _  835 

Of  these,  an  immense  majority  were  wholly  unassail- 
able, and  inserted  only  to  defeat  the  very  object  for 
which  lists  are  exchanged,  by  making  it  impossible 
to  know  whom  to  defend. 

*  Min.  Ev.  p.  130. 


jections 

-     23 

ditto     - 

-     22 

ditto     - 

-  559 

ditto     - 

-   108 

ditto     - 

-   114 

ditto     - 

-     10 
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Of  this  total  of  83G  objected  votes,  there  are 
objected  to  under  single  objections 
2 
3 
4 
5 
G 

Thus,  out  of  the  whole  number  of  836  voters  ob- 
jected to,  there  are  more  than  one  objection  to  no  less 
than  813  ;  and  of  these,  736  against  whom  the 
charge  is  of  the  serious  nature  of  active  or  passive 
briber3^  In  the  case  of  all  the  voters  included  under 
these  multiplied  heads  of  objection,  tlie  lists  give  no 
such  information  as  admits  of  tlie  production  of  de- 
fensive evidence.  From  the  number  of  the  names, 
and  the  mode  of  their  arrangement,  the  double 
uncertainty  results,  what  votes  will  actually  be  im- 
pugned, and  which  objections  will  be  sustained  by 
evidence.  Neither  is  there  any  intimation  of  the 
order  in  which  votes  will  be  really  attacked,  or  these 
multiplied  objections  be  urged. 

Here,  then,  is  one  great  source  of  the  ruinous 
expense  of  these  contests.  It  is  the  vain  attempt 
to  be  ready  with  all  evidence  which  may  be  needed, 
to  resist  any  conceivable  attack,  and  so  to  meet  that 
uncertainty  and  those  surprises,  which  legislative 
enactments  should  make  impossible.  It  is  a  good 
ground  for  a  new  trial  in  a  court  of  law,  that  either 
party  has  been  taken  by  surprise.  How  long  shall 
it  be  considered  the  acme  of  skill  in  a  parliamentary 
agent,  to  effect  that,  which  if  asserted  by  affidavit  lo 
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have  influenced  the  issue  of  a  trial  in  a  court  of 
justice,  leads  to  a  rehearing  of  the  cause  ?  So  long 
as  it  does  continue,  will  Election  Committees  vainly 
assert  a  claim  to  the  same  title. 

Experience  proves,  that  after  the  greatest  fore- 
thought, and  the  most  lavish  cost  of  preparation, 
witnesses  are  hardly  ever  called  to  give  defensive 
evidence.  The  witnesses  in  London  at  one  time, 
attendant  on  the  trial  of  the  Hull  controverted 
election,  amounted  to  about  200 ;  and  throughout 
the  minutes  of  evidence,  which  extend  over  476  pages, 
and  contain  13,537  questions,  only  two  were  pro- 
duced on  behalf  of  the  sitting  members,  and  but  one  of 
these  was  called  to  disprove  evidence  brought  forward 
by  the  petitioners.  The  sum  of  all  the  questions 
put  to  them  on  their  examination-in-chief  is  but  44. 
So  full  is  the  proof  I'rom  facts,  of  the  inefficiency 
of  tlie  preparatory  stage  of  these  proceedings ;  so 
unlike  are  they  to  the  accurate  preliminary  sifting 
of  the  pleadings  in  a  suit  at  law. 

And,  now,  if  we  follow  the  advancing  trial,  we  shall 
find  through  its  succeeding  stages,  that  the  proof  from 
facts  is  no  less  explicit.  Uncertainty  and  bias  will 
still  accompany  the  decisions  upon  law  ;  uniformity 
and  fairness  the  judgments  upon  facts.  The  mere 
numerical  amount  and  issue  of  divisions  are  in  no  small 
degree  significant.  These,  on  tlie  whole,  were  51  in 
number.*  Ofthese  were  on  questions  of  indulgence  2t 

*  Vide  Minutes  of  Proceedings, 
t  The  consideration  of  the  two  divisions  on  questions  of  indul- 
gence is  omitted.     However  questions  of  this  class  may  be  decided, 
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On  erasing  or  retaining  votes  on  the  poll       -  36 
On  mere  questions  of  law      -  -  -  13 

Out  of  these  thirteen  divisions,  eleven  are  decided 
in  favour  of  the  petitioners,  in  accordance  with  the 
known  political  sentiments  of  the  majority  of  the 
Committee.  The  remaining  two  appear  to  be  in 
favour  of  the  sitting  members.  But  such  is  not  the 
case.*  In  the  one,  the  absence  of  all  possibility  of 
question  reduced  the  case  to  the  level  of  a  fact,  and 
so  secured  a  just  decision.  In  the  other,  a  previous 
decision  left  no  alternative.  They  had  already  re- 
jected the  sitting  members'  list  of  objected  votes,  for  a 
clerical  error  in  its  heading.  They  had  thus  inflicted 
(to  use  the  language  of  counsel)  "  the  cruel  injustice" 
of  refusing  to  hear  and  try  the  merits  of  one  side  of 
the  case  submitted  for  their  adjudication.  Here  they 
decided  on  the  point  of  law  in  accordance  with  the 
interests  of  the  petitioners,  and  their  own  political 
predilections.  The  next  decision  merely  resolved 
the  fact,  that  a  similar  error  existed  in  the  heading 
of  the  petitioners'  lists;    and  "that  in  accordance 


they  are  never  of  sufficient  number  or  importance  to  stamp  a  general 
character  on  the  proceedings  of  a  ComraitLee. 

*  This  was  the  case  of  Hilkins. — Min.  Proc.  30  April,  p.  36. 
Sir  Wm.  Young  moved,  "  Tliat  this  Committee  will  not  open  the 
register,  and  cannot  tlierefore  entertain  the  objection  to  the  vote 
of  H.  Hilkins."  Now,  although  there  is  a  difference  of  opinion  on 
the  legal  propriety  of  opening  the  registry  in  Ireland  under  a 
septennial  revision,  all  are  agreed  that  in  E;ii;land,  where  this 
process  is  annual,  the  registry  is  final.  Thh  involves  no  legal 
difficulty  ;  and  it  is  only  surprising  that  a  difTerence  of  opinion  should 
have  existed  in  the  Committee  sufficient  to  have  caused  a  division. 

c2 
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with  the  decision  of  the  Committee  on  the  list  given 
in  by  the  sitting  members,  the  Committee  could  not 
proceed  with  the  petitioners'  objections."  These  two 
divisions,  therefore,  are  no  exception  to  the  rule. 
With  a  most  suspicious  uniformity,  all  the  decisions 
upon  points  of  law  favour  the  political  allies  of  the 
majority.  The  importance  of  these  decisions  to  the 
success  of  the  petitioners  must  not  be  forgotten  ;  they 
were  indeed  the  very  pith  and  marrow  of  their  case. 

The  first  division  permitted  the  examination  of  a 
witness  who  by  their  own  previous  resolution  would 
have  been  excluded  from  their  bar.  His  evidence 
was  necessary  to  authenticate  the  poll-books  ;  in  the 
absence  of  such  proof  the  whole  case  of  the  peti- 
tioners would  have  fallen  to  the  ground. 

The  third,  fourth,  fifth,  seventh,  and  ninth  of  these 
divisions,  by  overruling  the  established  laws  of  evi- 
dence, admitted  a  whole  mass  of  needful,  but  irrele- 
vant testimony. 

The  second  declaim d  one  of  the  sitting  members 
not  duly  qualified  in  law. 

Tlie  sixth  decided,  that  counsel,  in  attacking  votes, 
should  not  be  confined  to  one  head  of  objection  at 
once.     As  a  sequel  to  this. 

The  eighth  negatived  Mr.  Langdale's  proposition 
that  the  opinion  of  the  Committee  should  be  taken 
separately  as  to  the  proof  of  each  separate  objection. 

The  tenth  admitted  the  wife  as  evidence  against 
her  husband,  to  disqualify  his  vote. 

And  the  twelfth,  which  rejected  the  list  of  objections 
to  votes  on  the  poll  of  the   petitioners,  closed  with 
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sudden  violence  the  whole  case  of  the  sitting  mem- 
bers.* 

Now  it  would  be  sufficient  for  the  argument,  if 
these  legal  decisions,  or  even  a  large  proportion  of 
them,  were  what  are  technically  called  "  strong." 
For  this,  with  their  importance  and  uniform  com- 
plexion, would  go  far  to  prove,  that  it  is  the  tenor  of 
their  votes  on  points  of  law  which  has  brought  into 
such  general  suspicion  the  verdicts  of  committees. 
But  to  do  full  justice  to  the  argument,  we  must  go 
one  step  farther,  and  enter  on  the  delicate  inquiry 
whether  many  of  ihem  may  not  be  shown  to  be  illegal. 

Ihis  question  then,  we  now  approach.  The  first 
decision  to  be  here  examined  declared  that  the  quali- 
fication of  one  of  the  sitting  members  was  not  such  as 
is  required  by  law.  It  was 'first  attacked  as  insufficient 
in  amount.  The  petitioners'  own  witness  proved 
in  reply  that  the  estates  returned  as  his  qualification 
by  the  sitting  member,  yielded  him  £1120  per 
annum,  clear  of  all  deductions,  amongst  which  was 
a  settlement  of  £500  per  annum  on  tlie  sitting 
member's  wife.  The  qualification,  thus  proved  ample 
in  amount,  was  tlien  attacked  on  the  ground  that 
the  legal  tenure  of  the  estate  bequeathed  by  the 
will,  under  which  the  sitting  member  held  the 
lands  in  question,  did  not  amount,  as  required  by 
the  Act  of  Parliament,  to  an  "equitable  estate  of 
freehold  for  his  own  life."  The  will  was  put  in  and 
received  as  evidence. 

*  These  last  three  decisionswere  amongst  the  memorable  instances 
of  questions  decided  by  the  ch.iirman's  double  vote. 
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The  devise  was  twofold. 

1st.  Of  a  legal  estate  ;  viz.  a  leasehold  for  99  years 
to  the  sitting  member,  if  he  should  so  long  live. 

2nd.  A  legal  estate  of  freehold  for  the  sitting 
member's  life,  to  his  three  brothers,  for  the  use  and 
benefit  of  the  sitting  member. 

3rd.  There  was  a  general  power  of  sale  given  to 
the  executors  under  the  will,  to  pay  off  debts  and 
charges.  Evidence  that  this  power  had  been  exer- 
cised, and  the  debts  paid,  was  extracted  from  the 
solicitor  of  the  executors,  who  was  called  to  impugn 
the  validity  of  the  qualification. 

The  argument  of  the  petitioners'  counsel  was, — 

1st.  That  the  devise  of  the  legal  freehold  to  the 
three  brothers,  for  the  use  of  the  sitting  member 
during  his  life,  did  not  give  an  equitable  estate  for 
life  to  the  sitting  member,  because  he  had  himself 
a  leasehold  estate  for  99  years ;  and  that,  therefore, 
the  legal  estate  for  the  life  of  the  sitting  member  did 
not  begin  to  exist  until  the  ninety-nine  years  were 
ended. 

2nd.  That  the  power  of  sale  held  by  the  executors 
was  also  destructive  of  the  estate  held  by  the  three 
brotljcrs,  for  the  use  of  the  sitting  member. 

These  are  the  arguments  stated  simph',  and  freed 
from  tl)at  mist  of  learning  in  which  it  suited  the 
petitioners'  counsel  to  involve  them.  Their  invalidity 
may  be  proved  to  any  person  of  common  sense, 
by  the  application  of  two  or  three  legal  positions 
of  indisputable  truth. 

1st.  That  the  legal  estate  of  freehold  cannot  be  in 
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abeyance  ;  that  it  must  always  exist  in  some  person 
or  persons  for  the  benefit  of  themselves  or  others. 
In  this  case  it  either  was  in  abeyance,  (which  is  im- 
possible) or  it  existed  in  the  three  brothers  of  the 
sitting  member,  for  his  benefit. 

2ncl.  That  a  legal  freehold  estate,  which  is  liable 
to  be  destroyed  on  the  occurrence  of  any  possible 
event,  remains  in  full  existence  until  such  event 
actually  occurs. 

In  this  case,  therefore,  even  if  the  power  to  the 
executors  to  .sell  the  lands  had  not  been  destroyed  by 
the  previous  payment  of  all  debts  and  charges, 
the  legal  freehold  estate  would  have  remained  in 
complete  existence  in  the  three  brothers,  until  the 
lands  were  actually  sold. 

3rd.  Where  a  legal  estate  of  freehold  is  given  to 
one  or  more  persons,  for  the  use  or  benefit  of  another 
during  his  life,  the  latter  is  in  possession  of  a 
freehold  estate  for  his  own  life  in  equity. 

No.  1,  proves  that  the  brothers  were  in  possession 
of  a  legal  estate  of  freehold,  for  the  life  of  the  sitting 
member,  which  by  the  devise  was  for  his  use  and 
benefit. 

No.  2.  That  the  estate  in  the  brothers  was  not 
aflPected  by  the  power  of  sale  given  to  the  executors. 

No.  3.  That  the  sitting  member  was  in  possession 
of  such  an  estate  as  the  act  of  parliament  requires  ; 
viz.,  an  estate  of  freehold  for  his  own  life  in  equity.* 

*  Strong  personal  interest  and  deep  feelings  of  injury  have  made 
me  reluctant  to  enter  upon  this  inquiry.  But  a  sense  of  my  duty  to 
my  late  constituents  compelled  me  to  show  that  the  injury  they 
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So  much  for  the  plain  illegality  of  this  decision ; 
the  same  result  might  be  established  by  an  examina- 
tion of  tlie  3rd,  4th,  5th,  and  7th  of  these  divisions, 
but  the  process  would  be  too  long  for  insertion  here. 

The  6th  and  8th  divisions*  were  both  so  important 
in  their  issue,  and  so  novel  in  their  character,  that 
they  must  be  stated  at  more  length.  In  the  course 
of  proceedings,!  counsel  on  botli  sides  frequently 
applied  to  the  committee  for  a  statement  of  the 
grounds  on  which  they  acted  in  erasing  or  retaining 
votes  on  the  poll.  The  information  was  of  great 
importance  to  each  party ;  and  counsel  being  wholly 
at  a  loss,  pressed  repeatedly  these  applications,  until 
after  repeated  refusals,  the  committee  reprobated 
formally  the  practice  of  their  making  such  inquiries. 
One  case  had  however  occurred  before  the  incon- 
venience of  replying  to  such  questions  had  been 
discovered.        In  this  case,    the  erasure  of  a   vote 

had  suflered  was  not  of  my  infliction ;  lliat  I  was  not  chargeable 
with  the  presumption  of  obtruding  myself  unqualified  into  the  post 
of  their  representative  ;  that  mine  was  no  colourable  qualification, 
but  the  actual  enjoyment  of  that  estate,  which  connecting  me  with 
them  by  locality,  fulfilled  also  the  requirements  of  the  law ;  and 
that  the  bond  of  representative  and  constituents  had  been  severed, 
not  by  any  careh  ssness,  neglect,  or  insufficiency  on  my  part,  but 
by  a  sentence  declared  to  be  utterly  illegal  by  the  first  con- 
veyancer of  the  age. 

*  The  6th  division  negatived  the  resolution  proposed  by  Sir 
William  Young,  that  counsel  should  proceed  on  one  head  of 
objection  at  once. 

The  8th  negatived  Mr.  Langdale's  proposition,  that  the  com- 
mittee should  express  their  opinion  separately  on  each  head  of 
objection. 

t  Min.  Ev.  p.  141,254,  265,  &c. 
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directly  contradicted  previous  decisions ;  and  in 
answer  to  an  inquiry  by  counsel,*  "The  chairman 
stated  that  if  all  the  committee  had  taken  their  one 
view  of  the  subject,  he  should  have  been  very  glad 
to  give  an  answer  to  the  question,  but  as  different 
members  of  the  court  laid  stress  on  different  parts  of 
the  evidence,  it  would  be  difficult  for  him  to  state 
the  precise  grounds  on  which  the  decision  of  tlie 
committee  had  proceeded."  Here  is  the  true  work- 
ing of  the  Cth  and  8th  divisions,  which  allowed 
counsel  to  proceed,  and  the  committee  to  decide  at 
once,  on  different  objections.  Here  is  a  clue  to  a 
multitude  of  strange  decisions,  by  which  the  sitting 
member's  poll  was  lowered.  For  mark  the  result. 
There  v.ere  many  decisions  of  which  counsel  on  neither 
side  could  guess  the  principle,  or  discover  which  objec- 
tion had  succeeded,  which  part  of  the  evidence  had 
satisfied  the  judges.  The  chairman  happily  revealed 
the  secret.  Some  members  thought  one  objection 
proved,  some  another  :  they  "  did  not  take  their  one 
view  of  the  subject,  but  laid  stress  on  different  parts 
of  the  evidence."  Thus  for  instance,  three  members 
out  of  the  ten  thought  a  voter  proved  to  have  been 
"  bribed  by  treating:"  seven  thought  him  clear  of 
this  charge.  Three  other  members  thought  the  same 
man  to  be  a  paid  agent,  while  seven  found  this 
evidence  unsatisfactory.  Here  the  real  failure  of 
each  objection  was  decided  by  a  majority  of  seven  to 
three,  and  the  vote  would  have  remained  on  the  poll 
if  counsel  had  not  been  allowed  to  give  evidence 

*  Min   Ev.  p.  265. 


36 

on  more  than  one  head  of  objection  at  once,  or  if  the 
committee  had  not  claimed  the  monstrous  privilege 
by  the  8th  division,  of  giving  a  common  verdict 
upon  separate  charges,  sustained  by  unconnected 
evidence.  These  two  divisions  combined  various 
heads  of  objection,  lumped  the  evidence  and  verdict, 
and  thus  converting  two  minorities  of  three  into  a 
majority  of  six,  erased  those  votes,  against  w^hich,  in 
the  confessed  opinion  of  the  judges,  no  one  objection 
was  established.  Through  the  virtue  of  these  mar- 
vellous decisions,  two  negatives  were  turned  into 
one  sufficient  affirmative. 

The  tenth  division,  admitting  a  wife's  evidence 
against  her  husband,  violates  too  plain  a  rule  of  law 
to  need  a  lengthened  argument.  It  also  was  the 
issue  of  the  right  of  double  voting  intrusted  to  the 
chairman. 

The  last  division,  on  a  purely  legal  point,  rejected 
the  sitting  member's  lists  of  objection  for  a  clerical 
error  in  their  heading.  This  error,  adjudged  by  the 
committee  to  be  fatal ;  to  destroy  as  a  legal  document 
the  very  being  of  the  list ;  mis-called  the  christian 
name  of  one  of  the  parties  to  the  petition.  The  heading 
states  it  to  be  the  list  of  votes  objected  to  by  the 
sitting  members,  in  the  matter  of  a  petition  of  Francis 
Rawson,  George  Binckes  the  younger  and  George 
Bickerton,  whereas  it  ought  to  have  been  in  the  matter 
of  F.  R.,  (t.  B.  the  younger,  and  John  Bickerton. 

The  illegality  of  this  decision  is  easily  established- 
For,  first,  the  original  petition,  the  groundwork  of  the 
whole  proceedings,  requires  for  its  validity  but  one 
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accurate  and  genuine  signature  of  any  one  petitioner. 
It  matters  not  if  all  the  rest  be  forgeries,  or  errors. 
Such  was  proved  to  the  committee  to  be  the  prac- 
tice of  the  House.*  The  parliamentary  officer 
deposed,  "That  there  was  no  particular  form  neces- 
sary either  by  law  or  practice  for  the  heading  of  the 
lists  of  objection.  That  no  question  had  ever  been 
raised  as  to  the  heading,  and  that  any  heading  which 
denoted  the  petition  to  which  the  list  referred,  and 
whether  the  list  itself  belono-ed  to  the  sittins;  members 
or  the  petitioners,  was  sufficient  to  satisfy  the  Act  of 
Parliament." 

The  decision  was  also  contradictory  to  former 
decisions  of  this  same  committee  ;  yet,  in  spite  of  all, 
the  error  was  judged  fatal;  and  that  though  the 
same  principle  asserted  by  the  parliamentary  officer, 
had  been  three  timesf  given  by  this  same  committee, 
as  the  ground  of  previous  decisions,  viz.,  "  thai  the 
importance  of  a  clerical  error  depended  on  its  ten- 
dency to  mislead  counsel."  It  is  a  fact  almost  past 
belief,  that  the  counsel  for  the  claimants  of  the  seat, 
felt  so  sure  a  confidence  in  the  ascendancy  of  their 
assertions  over  the  committee's  legal  judgment,  that 
they  dared  to  appeal,  and  not  in  vain,  to  the  principle 
of  these  decisions,  as  favouring  the  rejection  of  the 
sitting  members'  list. 

Such  were  the  divisions  on  pure  points  of  law,  and 

*  Min.  Ev.  p.  472. 

t  Min.  Ev.  p.  47. — Wright,  Bricklayer,  vice  Labourer. 

Min.  Ev.  p.  290. — Roward  vice  Rowland. 

Min.  Ev.  p.  362. — Dickon  vice  Dixon. 
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to  the  thirty-six  of  a  more  mixed  description,  which 
directly  told  upon  the  poll,  the  self-same  principle 
applies.  There,  too,  the  divisions  upon  legal  ques- 
tions sided  with  the  bias  of  the  judges,  so  that  of  the 
thirt3'-six,  no  less  than  thirty  were  against  the  sitting 
members.  The  first  of  these  thirty-six  turned  upon 
the  legal  question  arising  from  the  application  of  the 
Poor  Law,*  and  it  was  ruled  for  the  petitioner;  fthe 
two  next  were  on  facts,  and  both  were  given  for  the 
sitting  member.  The  next  three  again  were  on 
points  of  law,  and  fell  to  the  petitioner.  One  of  them 
was  a  clear  case  of  bribery,  if  the  facts  sworn  to  in 
evidence  were  credible. J  The  other  two  are  worthy 
of  remark.  The  first  of  these  was  a  case  of  imputed 
bribery  under  the  guise  of  payment  of  expences. 
Here  was  no  legal  question  to  warp  the  committee's 
judgment.  It  was  indeed  an  extraordinary  case. 
'J'lie  expences  evidently  had  been  most  moderate  ;§ 
for  the  voter  was  not  a  common  agricultural  labourer, 
but  a  mechanic.  He  neither  claimed,  nor  stated 
before  he  voted,    any  intention  of  claiming  his  ex- 

*  Mill.  Ev.  p.  27. 

t  Mill.  Ev.  p.  23,  43,  82,  96,  and  130. 

X  II  is  the  case  of  Jiio.  Savage,  given  at  pages  14,  15. 

§  Mill.  Ev.  p.  82. — Geo.  Gould  came  from  Pocklinton,  whore 
he  worked  as  a  currier,  forty  miles  to  Hull,  on  Saturday,  the 
morning  of  the  nomination  day.  He  remained  in  Hull  Saturday, 
Sunday,  Monday,  the  polling  day,  and  on  Tuesday  morning  asked 
for  £2,  his  expences,  at  the  committee  room.  He  was  paid,  and 
gave  a  written  receipt.  Out  of  this  he  paid  12s.  coach  hire,  and 
Lis  expences  on  the  road,  leaving  28s.  for  three  nights'  lodging 
and  four  days' board,  in  a  town  crowded  to  overflowing,  and  tlie 
loss  of  three  days'  work. 
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pences.  He  came  volimtaril}^  to  exercise  his  right,  as 
to  him  seemed  fit.  For  years  he  had  supported  the 
same  party.  No  unnecessary  delay  was  made  the 
pretext  for  an  increased  demand  ;  he  applied  for  his 
expences  on  the  morning  of  the  day  after  the  poll  was 
taken.  There  was  no  suspicion  of  an  attempt  to 
swell  the  amount  into  a  bribe ;  the  sum,  £2,  was 
paid  openly,  and  put  on  record  by  a  written  receipt. 
The  only  question  was,  whether  this  payment  was  in 
itself  so  large  as  to  convict  him  of  corruption.  Yet 
his  name  was  struck  from  the  poll.  This  case  is 
stated  at  length,  because  it  contradicts  the  rule  drawn 
from  the  massof  decisions.  Here  is  no  legal  ambiguity, 
by  which  a  confused  intellect,  under  the  influence  of 
an  ingenious  address  from  counsel,  could  be  led  to 
error.  It  is  a  verdict  upon  facts.  But  it  stands 
alone,  and  was  carried  through  the  Hull  committee 
by  the  chairman's  double  vote. 

The  next  division,  on  the  case  of  Baker,  is  of  a 
different  class.*  He,  with  his  alleged  briber,  was  also 
struck  from  the  poll,  for  receiving  £3.  for  his  expences, 
which  included  travelling  140  miles,  food,  lodging, 
and  the  loss  of  four  days'  work.  But  here  the  ap- 
plication for  expences  preceded  voting,  and  the  voter 
was  told  to  come  ao'ain  after  the  election.  The  com- 
mittee  decided  by  six  to  four,  that  this  was  an  agree- 
ment to  pay,  previous  to  voting,  which  has  before 
been  held  to  be  illegal.  This  division  turned  on  an 
interpretation  of  law.f  The  case  of  Sissons  followed  ; 

*  Mill.  Ev.  p.  71. 
t  This  too  was  a  double  vote  decision. — Min.  Ev.  p.  141. 
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one  so  remarkable  in  character,    and  so    important 
in  its  effects  upon  the   poll,  that   even  at  the  risk 
of  some  prolixity,   it   must    be   fully    stated.       To 
understand  it   fully,  we   must   bear  in  mind,    that 
hrihery    and   treating   are   separate   offences,  visited 
by  the  law  with  different  inflictions ;   and   that  the 
essence  of  treating  is,  that  the  refreshments  are  given 
by  the  candidate  or  his  agent  at  his  cost.*     In  case 
of  conviction    the  briber,    as  the  greatest    offender, 
incurs  a  fine  of  ^500.  and  the  loss  of  his  seat,   or 
JSIOOO.  if  not  elected,  and  is  incapable  of  sitting  in 
that  parliament.     The  bribed,  as  a  necessary  partner 
in  his  guilt,  incurs  the  lower  penalty  of  <£500.,  and 
loses  for  ever  his  elective   franchise.      The  treater 
incurs  no  fine,   but  is  punished  only  with  the  loss  of 
his  actual  seat.      The  treated  incurs  no  penalty  at 
all,   because    there  is  no  certain  proof   of  his  cor- 
ruption.   Even  where  the  sitting  member  is  unseated 
as  a  treater,   the  treated  voters  are  not  struck  from 
the  poll.J      Of  what  nature,  then,  was  the  decision, 
which  struck  off  the  vote  of  Sissons  for  "bribery  by 
treating?"  It  first  assumed  that  the  offence  of  treating 
had  been  committed,  though  the  indispensable  ingre- 
dient in  that  offence,  viz.,  that  the  refreshments  were 


*  Vide  7  Wm.  III.  c.  4 ;  2  Geo.  II.  c.  24  ;  49  Geo.  III. 

t  Journal  Res.  April  2,  1677  ;  made  a  standing  order,  Oct. 
21,  1678. 

\  Jotirti.  March  20,  1711.  Election  declared  void  for  treating 
by  the  sitting  member;  but,  by  a  considerable  majority,  the 
treated  voters  retained  on  the  poll  and  the  claim  of  the  petitioner 
to  the  seat  rejected. 
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supplied  by,  or  at  the  cost  of  the  sitting  member, 
was  in  no  case  proved,  or  the  opinion  of  the  com- 
mittee on  the  point  ever  demanded  ;  and  then  visited 
the  supposed  treated  voter,  whom  no  law  condemns, 
with  the  penalty  annexed  to  a  specific  offence  with 
which  he  was  not  charged,  declaring,  that  because 
some  other  parties  had  been  treaters,  therefore  the 
treated  voter  had  been  bribed.  This  interpreta- 
tion of  the  law  regulated  fifteen  subsequent  decisions, 
by  each  of  which  a  vote  was  removed  from  the  poll  of 
the  sitting  members.  One  deserves  a  more  especial 
notice.  William  Burton,  sen.  a  wealthy  rope  manu- 
facturer, employing  about*  thirty  workmen,  had  been 
before  the  election  to  meet  a  gentleman  canvassing 
for  the  party  at  a  public  house  at  Barton  ;  at  that 
meeting  f  he  was  not  seen  to  take  any  refreshment. 
On  the  day  of  election,  Mr.  B.,  in  common  with  the 
other  out-voters  at  Barton,  crossed  the  Humber,  at 
seven  a.m.,  in  a  packet  to  Hull,  each  paying  his  own 
fare,  J  as  they  did  also  on  their  return  in  the  evening. 
They  went  to  the  poll  as  soon  as  they  landed, §  and 
then  all  returned  to  a  tavern  in  Hull,  at  which  the 
voter  in  question  breakfasted,  dined,  and  drank, 
until  he  returned,  perfectly  sober,!}  after  the  close  of 
the  poll,  to  Barton,  by  the  packet  in  the  evening. 
On  cross-examination  the  drinking  of  this  voter 
extended  to  his  drinking  one  glass  to  the  health  of 
one  of  the  Conservative  candidates.     The  voter  was  a 

*  Min.  Ev.  Qn.  7973.  t  Min.  Ev.  Qn.  7712. 

X  xMin.  Ev.  Qns.  6907,  6908.         §  Min.  Ev.  Qn.  6796. 
II  Min.  Ev.  Qn.  7980. 
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man  of  substance;  was  accustomed  to  frequent  this 
tavern  ;*  the  witness,  (himself  one  of  these  voters,) 
was  there,  and  did  not  see  Burton  pay  ;  there  was  no 
direct  evidence  that  lie  did  not  pa}'^  his  own  bill.  The 
witness  for  the  petitioner,  himself  a  voter,  distinctly- 
denied  that  either  he  or  any  of  the  party  were  induced 
to  vote  by  the  refreshments  they  received  ;  yet,  on 
such  evidence,  the  name  of  ^ym.  Burton  was  struck  off 
the  poll.  But  for  the  interpretation  of  law  established 
in  the  case  of  Sissons,  the  result  would  have  been 
different.  On  the  facts  alone,  the  majority  of  the 
committee  would  have  determined  against  the 
interests  of  their  party ;  and  even  with  the  authority 
of  that  decision,  to  blind  them  to  the  illeo'alitv  of 
their  proceedings,  the  verdict  was  onlv  carried  by  the 
chairman's  double  vote,  applying  that  interpretation 
of  law  which  its  previous  exercise  had  established. 

So  much,  then,  for  the  actual  divisions  of  the  Hull 
committee.  But  these  alone  are  by  no  means  all  the 
legal  decisions  of  the  case.  Those  settled  without  a 
division  amounted,  on  the  laws  of  evidence  alone,  to 
seventy-five,  and  they  are  often  of  tlie  first  importance 
to  the  issue  of  the  contest,  and  full  of  meaning  in 
the  explanation  of  its  conduct. 

A  general  review  shows  that  thirteen  were  in  favour 
of  the  sitting  members,  and  sixty-two  in  favour  of 
the  petitioners.  This  large  disproportion  has  at  once 
a  suspicious  aspect,  but  the  real  difference  is  infinitely 
greater;  fortliese  thirteen  decisions  which  fell  to  the 

*  Mill.  Ev.Qn.  7654,  et  infra. 
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sitting  members'  lot  were  all  of  trifling  value.  One 
only  postponed  for  the  moment  as  irrelevant,  an 
inquiry  which  was  afterwards  resumed,  though  the 
original  objection*  still  remained;  while  the  remain- 
ing twelve  did  but  permit  counsel  to  put  certain 
single  questions.  Whereas  of  the  sixty-two  for  the 
petitioners,  no  less  than  twenty-seven  admitted  whole 
lines  of  examination.  The  statement  of  proportion 
should  take  in  the  whole  number  of  single  questions 
permitted  by  these  twenty-seven  decisions.  But, 
without  pushing  the  comparison  to  this  extent,  the 
minutes  contain,  under  these  twenty-seven  decisions, 
no  less  than  2605  questions  clearly  irrelevant ;  none 
of  which  could  have  been  put  if  the  laws  of  evidence 
had  been  regarded.  This  alone  would  yield  the 
enormous  disproportion,  in  separate  decisions  given 
to  each  party,  of  twelve  to  2605.  Such  a  multitude 
of  cases  defies  a  separate  investigation  ;  but  surely 
this  strange  disproportion  on  such  a  point  as  the 
admission  or  rejection  of  the  tendered  evidence, 
proves  undeniably  the  class  of  questions  in  which 
party  bias  triumphs  ;  for  partial  verdicts  wait  of 
course  on  partial  evidence.  But  though  too  numerous 
for  separate  examination,  this  class  of  judgments 
yields  curious  specimens,  which  in  themselves  are 
not  unworthy  of  being  put  on  record,  and  which 
illustrate  the  important  latitude  assumed  by  the  com- 
mittee in  receiving  or  rejecting  evidence.  Let  the 
reader  notice  the  respective  treatment  of 

*  Min.  Ev.  Qn.  334,  338,  and  9791,  et  infra. 
D 
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Objections  by  Petitioners,  and  of 

To  entries  being  read  from 
the  workhouse  books  before 
the  witness  was  governor,  the 
chairman  stated,  "  That  the 
books  could  not  be  received 
in  evidence  beyond  the  time 
tliat  witness  could  speak  to 
them." 

Objection  allowed. — Min. 
Ev.  Qn.  199. 

To  question,  chairman 
stated,  "  That  the  committee 
were  of  opinion,  that  the 
questions  ought  to  be  con- 
fined to  facts,  and  not  to 
extend  to  impressions  on  the 
mind  of  witness." 

Objection  alloived.  —  Min. 
Ev.  Qn.  1918. 


Objections  by  sitting  Members. 

To  the  witness  giving  evi- 
dence drawn  from  entries  in 
the  workhouse  books  made 
before  he  was  governor,  and 
relating  to  matters  of  which 
he  knew  nothing  personally, 
'*  The  chairman  directed  the 
examination  to  beproceede  d 
with." 

Objection  overruled. — Min. 
Ev.  Qn.  737. 

To  question  as  leading, 
chairman  ;  "  Counsel  has  a 
right  to  ask  witness  the  im- 
pression on  his  mind." 


Objection  overruled. — Min. 
Ev.  Qn.  1092. 


Such  direct  dissimilarity  of  judgment  on  points  so 
exactly  similar,  judgments  too  which  side  so  curiously 
with  the  party  interests  of  the  judges,  are  beyond  all 
doubt  a  remarkable  phenomenon.  That  their  memory 
was  most  unfortunately  treacherous  is  its  only  possible 
solution  ;  and  so,  perhaps,  among  their  other  slips 
they  for  the  time  forgot  that  the  record  of  their  court 
of  justice  would  be  more  abidiug. 

One  otlier  point  remains  ;  to  compare  the  propor- 
tion of  their  judgments,  favouring  either  part}'^  upon 
point  of  law,  with  those  on  questions  of  fact. 
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And  here  no  party  bias,  or  other  cause,  destroys 
the  fairness  of  decision.*  Forty-nine  votes  were 
assailed  for  pauperism,  paid  agency,  and  removals — 
heads  of  objection,  which  turn  chiefly  on  facts.  Of 
these  eight,  or  nearly  one-sixth  part,  were  decided 
against  the  party  bias  of  the  majority  of  the  com- 
mittee, and  the  remaining  decisions  on  these  votes 
are  generally  the  fair  effect  of  the  evidence  produced. 
During  the  examination  of  these  votes  there  were 
only  six  divisions  ;  two  only  involved  points  of  law,f 
both  of  which  were  given  in  favour  of  the  petitioners. 
Deducting  these  two  cases,  the  fate  of  forty-seven 
votes  is  fixed  by  four  divisions,  and  of  these,  two  or 
one-half,  were  opposed  to  the  party  feelings  of  the 
majority  of  the  committee  ;  while  the  proportion  of 
divisions  strictly  on  points  of  law  in  favour  of  that 
party  has  been  shown  to  be  in  reality  as  11  to  0. 
On  these  classes  of  objection  there  are  no  repeated 
divisions  in  which  the  defection  of  members  from  the 
ranks  of  the  majorit}'  calls  into  action  the  chairman's 
double  vote  ;  and  in  all  the  six  divisions,  there  is  but 
one  in  which  the  numbers  indicate  a  difference  of 
judgment,  co-extensive  with  the  politics  of  the  com- 
mittee. To  appreciate,  moreover,  the  full  force  of 
this  comparison,  we  must  remember  that  many  judg- 
ments upon  facts  were  really  ruled  by  previous  deci- 
sions upon  law  ;  and  that  but  for  this  a  larger  share 
would,  like  the  rest,  have  been  given  to  the  sitting 

.     *  Min.  Ev.  pp.  10,  362,  430.  f  Min.  Ev.  pp.  27,  463. 
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members.  After  the  distorted  interpretation  of  the 
law  on  Sissons'  case,*  and  the  two  subsequent  deci- 
sions, the  committee  could  not,  on  the  evidence, 
decide  far  otherwise  than  as  they  did  on  the  erasure 
of  sundry  votes.  The  voters  erased  from  the  poll  for 
bribery  were  deprived  of  their  votes  unjustly  ;  but 
the  injustice  lay  in  the  adopting  an  illegal  rule,  by 
which  the  facts  were  measured,  not  in  the  unfair 
application  of  it  to  the  facts  themselves.  Boldly  may 
they  hold  the  scales  with  an  even  hand  who  have 
already  tampered  with  the  balance ;  nor  need  they 
risk  an  open  defalcation  in  the  tale,  who  have  secured 
the  result  by  a  previous  adulteration  of  the  standard. 

Here,  then,  we  reach  the  same  conclusion.  A  close 
investigation  of  this  class  of  divisions,  their  subjects, 
number,  and  complexion,  seems  to  warrant  the  belief, 
that  if  the  judicial  functions  of  members  of  com- 
mittees were  confined  to  questions  of  fact,  it  would  be 
possible  to  require  of  them  a  degree  of  accordance  in 
opinion,  approaching  nearly  to  the  unanimity  of  juries. 

But  these  minutes  do  not  stand  alone.  The 
last  session  of  parliament  affords  an  opportunity  of 
testing,  by  various  reports  of  committees,  the  cor- 
rectness of  those  views  which  have  been  hitherto 
illustrated  from  the  proceedings  of  the  Hull  com- 
mittee. To  analyse  sucli  copious  documents  at 
length  is  utterly  impossible ;  we  may  content  our- 
selves with  a  brief  statement  of  the  results  upon  the 
points  in  question,  which  two  of  them  will  yield. 

*  Min.  Ev.  p.  170.  Min.  Pro.  p.  15,  March  29.  Min.  Pro. 
p.  16,  April  2. 
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Omitting  the  two  last  divisions  in  the  Roxburgh 
case,  one  of  which  was  merely  formal,  and  the  other 
had  no  influence  on  the  issue  of  the  contest,  there 
were  six  divisions,  all  in  favour  of  the  sitting  member 
(the  partizan  of  the  majority),  and  all  but  one  on 
points  of  law.  Tlie  three  first  occurring*  on  the  first 
day  of  session,  excluded  evidence  of  vital  moment  to 
the  petitioner's  case.  The  fourth,  on  the  second 
day,  I'  actually  prescribed  the  mode  in  which  the  case 
of  the  petitioner,  \veakened  by  the  previous  exclusion 
of  evidence,  should  be  conducted.  The  fifth  was  one 
of  those  rare  instances  which  form  an  exception  to 
the  rule  established  by  the  vast  majority  of  instances; 
like  the  case  of  Gould  before  the  Hull  committee,  it 
was  a  verdict  upon  facts  unwarranted  by  the  evidence. 
The  sixth ;[:  ruled  a  point  of  law  in  favour  of  the 
sitting  member. 

There  were  tv,'enty-four  decisions  made  without 
divisions  ;  twenty  in  favour  of  the  sitting  member, 
four  in  favour  of  the  petitioner.  The  whole  number 
of  decisions  with  and  without  divisions  was  thirty  ; 
all  but  one  on  points  of  law,  and  all  but  four  for  the 
sitting  member. 

Again,  in  tlie  Shaftesbury  committee,  there  were 
only  four§   divisions,  excluding,  as  in  the  last  case, 

*  Mill.  Ev.  pp.  8,  9.  t  Mill.  Ev.  p.  9. 

I  Min.  Pro.  February  17. 

§  The  Min.  Pro.  give  five  divisions,  but  the  third  and  fourth 
Min.  Pro.  pp.  G  and  7,  are  essentially  but  one;  and  in  the  Min. 
Ev.  no  trace  of  the  fourth  division  appears.  If  the  Min.  Pro.  are 
accurate,  they  afi'ord  the  strongest  proof  of  the  incompetency  as 
judges  of  law  of  part  of  the  minority.     The  tViird  resolution  was 
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the  final  division ;  three  were  in  favour  of  the  peti- 
tioner, one  in  favour  of  the  sitting  member.  Eighteen 
decisions  were  given  without  dividing ;  sixteen 
adverse,  and  but  two  friendly  to  the  sitting  member. 
The  whole  number  of  decisions,  with  and  without 
divisions,  reached  twenty-two ;  twentj^-one  turned 
on  legal  questions,  of  which  all  but  four  were  given 
to  the  sitting  member.  In  the  Roxburgh,  the  legal 
decisions  which  sided  with  the  committee's  bias, 
compared  with  those  on  the  other  side,  bore  the  pro- 
portion of  six  to  one.  In  the  Shaftesbury  a  similar 
comparison  yields  seventeen  to  four  as  its  result,  some- 
thing more  than  four  to  one.  In  the  latter  case,  out 
of  the  whole  number  of  nineteen  decisions  in  favour 
of  the  petitioner,  all  but  five  were  on  the  admissibility 
of  evidence.  In  the  Roxburgh  case,  out  of  twenty- 
six  favourable  to  the  sitting  member,  twenty-three 
were  on  evidence.  These  two  committees,  therefore, 
confirm  the  case  already  clear  from  the  minutes  of 
the  Hull  inquiry;  and  with  these  facts  before  us,  it  is 
surely  no  presumption  to  assert,  that  the  general 
charge  of  partial  verdicts  attached  to  judgments  of 
committees,  is  a  necessary  consequence  of  their 
judging  upon  points  of  law.     The  great  majority  of 


carried  by  a  division  of  ten  to  one.  The  legal  principle  hereby 
fixed,  necessarily  erased  twenty  votes  from  the  poll  of  the  sitting 
member.  The  counsel  made  no  objection  (Min.  Ev.  p.  48), 
raised  no  doubt,  yet  the  committee  divided,  and  three  members 
voted  against  the  absolutely  unavoidable  effect  of  that  very  deci- 
sion which,  in  evident  ignorance  of  its  bearing,  they  had  themselves 
supported. 
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these  decisions  prohibit,  or  permit  the  parties,  to  lay 
the  facts  of  their  respective  cases  fairly  before  their 
judges.'  Where  tlie  majority  accord  in  political 
views  with  the  petitioner,  the  barriers  of  the  law  are 
relaxed  to  admit  the  full  tide  even  of  irrelevant  evi- 
dence ;  where  the  sitting  member  is  the  favoured 
party,  scarcely  will  the  jealously  restricted  entrance 
afford  passage  to  a  hostile  fact.*  The  result  must 
correspond  to  the  admission  or  rejection  of  evidence ; 
and  thus  unfair  decisions  must  await  us,  until,  by  the 
separation  of  law  and  fact,  in  accordance  with  the 
principles  of  courts  of  justice,  this  power  shall  be 
placed,  undivided,  in  hands  qualified  to  exercise  it 
rightly.  This  conclusion,  then,  directly  leads  us  to 
the  practical  inquiry,  how  to  correct  the  evils  which 
have  been  traced  upwards  to  their  source  ?  Two 
plans  have  been  proposed,  one  to  reform,  the  other  to 
abolish,  the  tribunal.  The  latter  is  a  certain  cure. 
Actual  imperfection  in  detail  cannot  survive  the 
existence  of  the  system  of  which  it  is  the  parasite ; 
but  to  begin  by  destroying  all  existing  institutions 
for  their  partial  imperfections,  is  the  last  stage  of 
revolutionary  madness. 

*  The  following  table  shows  the  number  of  decisions  on 
evidence,  compared  with  the  whole  number  of  legal  decisions,  and 
the  proportion  of  the  former  decided  in  favour  of  that  party  whose 
politics  agreed  with  the  majorities  in  the  three  committees  of 

Hull.  Roxburgh.  Shaftesbury. 
Strictly  legal  decisions  -         -         92       29  22 

Out  of  the  above  on  evidence         -         83       27  17 

In  favour  ofparty  agreeing  with  majority   70       23  15 

In  favour  ofparty  agreeing  with  minority    13         4  2 
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The  powerful  pen  of  ''that  greatest  philosopher  in 
practice,  \vhom  the  world  ever  saw,"*  declaring  the 
proper  motive  and  method  of  reform,  describes  the 
views  of  those  who  advocate  more  moderate  mea- 
sures: "  I  would  not  exclude  alteration;  but  even 
when  I  changed,  it  should  be  to  preserve.  I  should 
be  led  to  m}^  remedy  by  a  great  grievance.  In  what  I 
did  I  should  follow  the  example  of  my  ancestors.  I 
would  make  the  reparation  as  nearly  as  possible  in 
the  style  of  the  original  building."  Such  is  the 
common  aim  of  all  who  advocate  remedial  measures. 
Their  views  of  the  appropriate  remedies  differ  only 
from  each  other  as  different  habits  of  mind  and 
varied  occupations  lead  men  to  observe  different 
defects,  and  to  estimate  the  power  of  various  reme- 
dies. Thus  Mr.  BuUer's  bill  chiefly  contemplates 
the  advantages  to  be  derived  from  infusing  legal 
knowledge  into  committees,  by  the  appointment  of 
assessors  learned  in  the  law;  the  very  plan  suggested 
for  consideration  by  Sir  R.  Peel,  in  1828.  That  Rt. 
Hon.  Bart.,  in  the  bill  which  he  has  laid  before  the 
House,  confines  his  attention  to  the  best  mode  of 
securing  to  committees  a  full  measure  of  the  learning 
and  impartiality  which  exist  within  the  House  of 
Commons,  but  which  the  present  system  tends 
directly  to  exclude.  Now,  the  possible  advantages 
to  be  derived  in  Mr.  BuUer's  plan  from  the  presence 
of  assessors  learned  in  the  law,  are  far  outweighed  by 
the  proposed  mode  of  their  appointment.  Their 
selection  is  committed  to  the  Speaker  of  the  House 
•  Edin.  Rev.  No.  137,  p.  206. 


41 

of  Commons,  who  himself  holds  an  office  which  is  an 
object  of  party  contention.  To  commit  to  one  so 
chosen  the  performance  of  a  duty,  where  evident 
freedom  from  party  spirit  is  the  great  desideratum 
in  both  the  appointer  and  appointee,  is  an  unwise 
and  needless  invitation  to  suspicion.  Again,  the 
constant  inclination  to  canvass  the  impartiality  of 
these  appointments,  the  apprehension  of  those  who 
see,  or  think  they  see,  in  the  assessor,  a  political 
opponent,  above  all  the  mingled  feelings  of  hostility 
and  disappointment,  which  more  or  less  must  influ- 
ence parties  who  are  unsuccessful  in  the  trials  of  con- 
troverted elections,  must  weaken,  if  they  do  not 
destroy,  any  general  conviction  of  the  Speaker's 
freedom  from  a  party  bias ;  and  yet  this  conviction  is 
essential  to  the  performance  of  his  delicate  and  diffi- 
cult duties,  with  credit  to  himself  and  profit  to  the 
House  of  Commons.  Again,  as  if  to  insure  the 
imputation  of  dependence  and  partiality,  not  cer- 
tainly incurred  by  the  mode  of  appointment,  the 
official  existence  of  these  assessors  is  to  be  of  sessional 
duration  only  ;  while  their  perfect  nullity  is  secured 
by  limiting  the  duties  of  their  office  to  the  giving  an 
opinion.  No  one  can  believe  that  men  of  standino- 
and  character  at  the  bar  will  sacrifice  their  profes- 
sional pursuits  for  such  an  appointment.  It  is  idle 
to  suppose  that  the  weight  due  to  the  opinion  of  an 
able  and  impartial  amicus  curiae,  would  be  yielded  by 
committees  to  the  temporary  occupant  of  an  office, 
destitute  of  every  recommendation  except  that  of  a 
large,  but  short-lived  salary. 
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The  alterations  proposed  by  Sir  Robert  Peel  are 
of  a  very  different  character.  Omitting  the  detailed 
provisions,  the  following  appear  to  be  the  more 
material  enactments. 

That  the  Speaker  of  the  House  of  Commons,  on 
the  day  after  the  expiration  of  the  period  for  ques- 
tioning returns,  shall  appoint*  a  general  committee  of 
elections  (subject  to  the  disapproval  of  the  House), 
consisting  of  six  members, f  sworn  to  do  their  duty 
without  fear,:|:  &c.,  to  whom  all  election  petitions 
shall  be  referred  ;  of  which  petitions  the  committee 
shall  make  out  a  list  in  the  order  of  their  reference.^ 
That  on  the  first  day  of  meeting,  after  the  last  day 
allowed  for  questioning  returns,  the  Speaker  shall 
call  II  over  an  alphabetical  list  of  all  the  members  of 
the  House,  and  that  the  privilege  of  claiming  exemp- 
tion from  service  on  account  of  age,  shall  be  limited 
to  this  occasion.^  That  this  list,  made  and  corrected 
in  the  mode  prescribed  by  the  bill,**  shall  be  referred 
to  the  general  committee  of  elections,  who  shall 
divide  this  list,  properly  corrected,  intoft  five  panels, 
containing,  as  nearly  as  may  be,  equal  numbers  of 
names ;  from  which  panels  all  election  committees 
shall  be  selected  by  the  general  committee.  That 
the  order  of  service  in  which  the  panels  shall  be 
taken  shall  be  decided  at  the  table  of  the  House  by 
lot,  and  the  panels  then  referred  back  in  such  order 
to  the  general  committee. 

*  CI.  2.         t  CI.  11.         I  C125.         §  CI.  46.         ||  CI.  IG. 
IF  Cls.  17  and  18.      **  Cls.  17,  18,  19,  20,  21,  22.      ft  CI.  23. 


43 

From  the  first  panel  in  order  of  service  are  to 
be  selected*  the  committees  to  try  such  election  peti- 
tions as  shall  be  fixed  for  the  first  week  in  which 
the  jreneral  committee  shall  meet  for  the  selection  of 
election  committees  ;  those  fixed  for  the  second  week 
from  the  second  panel ;  and  thus  selections  are  con- 
tinually to  be  made  in  rotation  from  all  the  five 
panels. 

On  a  day,  of  which  three  weeks'  notice  shall  be 
given  to  all  parties,  the  general  committee  shall 
select^  from  the  panel  in  order  of  service  a  select 
committee  of  seven  J  members,  to  try  the  merits  of 
the  election  petition  first  referred  to  them.  §  In  this 
selection,  four  out  of  the  six  must  concur ;  ||  and  if 
four  only,  who  constitute  a  quorum,  are  present, 
they  must  be  unanimous.  If  unable  to  agree, 5[  they 
must  adjourn  from  day  to  day,  until  four  of  the 
general  committee  concur ;  but  they  are  not  to  pro- 
ceed to  the  selection  of  a  committee  to  try  any  peti- 
tion subsequently  referred  to  them,  until  committees 
have  been  selected  for  every  petition  previously 
referred  to  them,  in  the  order  of  their  reference. 

The  general  committee,  on  reporting  to  the 
House  that  it  is  unable  to  proceed  in  the  discharge  of 
its  duties  by  reason  of  the  continued  absence  of 
more  than  two  of  its  members,  or  by  reason  of  irre- 
concilable difference  of  opinion,  or  on  resolution  of 
the  House  of  Commons  that  it  be  dissolved,  shall  be 
thereby  forthwith  dissolved.** 

*  CI.  23.  t  CI.  47.  :  CI.  50.  §  Cls.  51  and  15. 

il  CI.  15.  IF  CI.  51.  **  CI.  8. 
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A  power  of  challenging  members  of  the  select 
Committee  is  given*  to  parties,  on  grounds  fixed  by 
the  Bill. 

The  clerk  of  the  general  committee  of  elections 
is  the  medium  through  which  the  objected  lists  of 
votes  are  to  be  exchanged. f 

The  election  committee  thus  selected  has  power  J 
to  elect  a  chairman  ;  but  in  case  they  cannot  agree, 
he  shall  be  appointed  b}-  the  general  committee; 
and  the  select  committee  shall,  before  proceeding  to 
other  business,  elect  a  substitute  in  case  of  the  death 
or  absence  of  the  chairman, §  who  is  continued  in 
possession  of  a  casting  vote  in  the  usual  cases. 

After  certain  periods  of  duration,  the  committee 
may  be  reduced  ||  to  six,  five,  and  four  members, 
without  being  thereby  dissolved. 

All  resolutions  to  be  by  majority  of  voices.^ 

Names  of  members  voting  in  divisions,  and  ques- 
tions on  which  divisions  occurred,  shall  be  reported,** 
wilh  the  final  decision  of  the  committee  on  the  j)eti- 
tion  referred  to  them. 

The  decision  to  be  final  between  the  parties. 

There  are  provisions  |t  for  the  appointment  of  an 
examiner  of  recognizances,  whose  determination  is 
final  as  to  sureties,  &c.  '\,'l 


•  CI.  54.  t  CI.  49.  t  CI.  G2. 

§C1.  70.         II  CI.  65.  i:Cl.  70.         **CI.  71.         ft  CI.  68. 

II  Cla<)scs  from  26  to  39  inclusive,  except  cl.  34,  treat  of  recog- 
nizances, sureties,  &c.  in  detail.  Cl.  34  prescribes  the  signatures 
necessary  for  a  petition  to  be  referred  to  the  general  committee 
of  elections. 
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Such  are  among  the  most  material  alterations  of 
the  present  law,  intended  by  Sir  R.  Peel  to  guard 
against  the  influence  of  that  party  spirit  with  which 
election  committees  are  so  commonly  reproached. 

The  diminution  of  the  number  of  members 
formed  a  material  part  of  Mr.  Buller's  plan,  and  has 
equally  received  the  sanction  of  Sir  R.  Peel.  In- 
creasing the  responsibility  of  each  individual  member, 
it  also  lessens  the  probability  of  an  internal  separation 
into  two  bands  of  hostile  politicians.  Now  the  benefit 
of  such  a  change,  in  diminishing  the  power  of  party, 
cannot  be  denied  ;  but  its  incidental  tendency  to 
increase  the  chairman's  power  is  surely  more  than 
doubtful.  The  effect  of  a  double  vote  is  fearfully 
increased  in  a  committee,  whose  members  lessened  at 
the  outset  from  eleven  to  seven,  may  even  be  reduced 
to  four.* 

In  this  case  the  power  on  the  decision  of  any 
question  which  is  vested  in  the  chair,  amounts  to 
two-fifths  of  that  of  the  wliole  committee  :  a 
preponderating  influence  at  first  sight  highly  unbe- 
coming, and  the  more  obnoxious  from  tlie  probability 
that  tlie  possessor  will  always  be  a  party  man.  But 
this  is  not  all.  The  double  vote  can  only  be 
employed  in  those  especial  cases  in  which  party  feel- 
ing runs  the  highest,  and  is  therefore  most  likely  to 
mislead  the  judge,  in  questions  of  doubt  and  difii- 
culty,  where  the  bewildered  judgment  must  yield, 
perhaps  unconsciously,  to  the  slightest  constant  bias. 

*  CI.  65. 
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The    party    predilections    of   the    chairman    will 
therefore  commonly  determine  into  which  scale  the 
weight  of  the  double  vote  shall  fall ;  while,  as  often 
as  his  politics  agree  with  those  of  the  majority  of  the 
committee,  there  is  an  increased  likelihood  of  his 
deciding   wrong.     For   the    equal    division    of  the 
committee  not  only  proves  the  question  doubtful,  but 
shows  further  that  a  part  of  the  majority  have  been 
led  by  conscience  to  oppose  the  interests  of  their  party. 
A  priori,   therefore,    it  is  to  be   expected  that  the 
divisions  thus  carried  by  the  chairman  will  generally 
both  be  in  favour  of  his  party,  and  of  that  peculiar 
aspect  technically  worded  "  strong."     The   proceed- 
ings of  the  Hull  committee  show  the  reality  of  both 
these  dangers.     The  chairman   and  majority  agreed 
in  politics ;  that  majority  consisted  of  seven  (chair- 
man included)  to  three.     His  power  of  double  voting 
was  exercised  ten  times.       In  nine  out  of  the    ten 
cases,  it  was  exerted  in  favour  of  his  party.     The 
nature  of  these  nine  decisions  equally  confirms  the 
argument.     Seven  have  already  been  discussed   at 
length ;  they  are  recapitulated  in  the  note  below.* 

*  Of  these  nine  divisions,  carried  by  the  double  vote, 

The  first  erased  the  vote  of  G.  Gould  for  bribery,  (page  29  in 
pamphlet.  ' 

The  second  erased  the  vote  of  John  Appleby  as  bribed. 

The  third  erased  the  vote  of  J.  Sissons,  establishing  also  the 
interpretation  of  bribery  by  treating. 

The  fourth  negatived  Mr.  Langdale's  resolution,  "That  the 
Committee's  opinion  be  given  separately  on  the  two  distinct  heads 
of  objection," 

Tlic  fifth  erased  VVm.  Burton's  vote  for  bribery  by  treating. 
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Of  the  remaining  two  as  yet  unnoticed,  one  erased 
from  the  poll  of  the  sitting  members  the  vote  of 
E.  Thompson,  in  a  case  almost  identical  with  that  of 
Burton.  The  other  negatived  Mr.  Langdale's  reso- 
lution for  restoring  to  the  poll  the  vote  of  Wm.  Oliver, 
subsequent  disclosures  having  invalidated  the  evi- 
dence previously  brought  against  it. 

Amongst  the  remarkable  decisions  of  the  Hull 
committee,  these  nine  occupy  a  conspicuous  place. 
Questionable  in  themselves,  no  man  perhaps  can  be 
found  to  adduce  them  as  an  argument  for  continuing 
this  privilege  to  chairmen ;  none  certainly,  would 
argue  from  them  the  propriety  of  its  increase.  But  if 
such  be  the  impression  drawn  from  the  repeated 
exercise  of  the  double  vote  by  a  man,  illustrious  by 
rank  ;  the  head  of  an  old  and  respected  family  ;  the 
representative  of  the  largest  county  constituency  in 
England ;  one  who,  with  the  strengthened  induce- 
ment of  these  advantages  to  an  unexceptionable 
exercise  of  this  power,  possessed  also,  in  early  fami- 
liarity with  the  law,  an  additional  safeguard  against 
its  erroneous  exercise ;  no  stronger  argument  is 
needed  to  prove  the  necessity  of  a  reduction  of  the 
chairman's  right  of  voting,  to  that  possessed  by  the 
Speaker  of  the  House  of  Commons. 

To  return  to  the  changes  proposed  by  Sir  R.  Peel. 
Of  these  no  one  can  doubt  the  tendency.  All  must 
admit  the  skill  of  the  arrangement  by  which  he  aims 

The  sixth  admitted  the  wife  as  evidence  against  her  husband. 
The  seventh  rejected  the  sitting  member's  lists  of  objections. 
The  remaining  two  are  stated  in  the  text  above. 
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at  excluding  the  influence  of  party  from  the  general 
committee   of    elections.      The    smallness    of   their 
numher,  the  responsibility  of  their  office,  and   their 
selection  being  liable   to  the    disappobation   of  the 
House,  will  secure  for  this  comm.ittee,  men  of  talent 
and  integrity.     The   division   of  members  into  five 
panels  will  simplify  the  task  of  selection,  by  securing 
for  each  a  fair  proportion  of  the  learning  and  expe- 
rience found  in  the  House  at  large.     The  fortuitous 
order  of  service,  and  the  prescribed  order  of  referring 
petitions,  will  prevent  party  bias  from  acting,  until 
the  last  stage  of  their  duty.     And  here  a  degree  of 
unanimity  is  required,    which    almost    prohibits  its 
operation.      If  the  members  of  the  general  committee 
here  act  as  partizans,  they  must  do  so  fully  conscious 
of  the  penalty  that  awaits  them  :  on  the  compulsory 
confession  of  "  irreconcilable  difference  of  opinion," 
they  vacate  that  office  which  its  existence  proves  them 
unfit  to  hold.     Again,  the  regulation  whicli  makes 
the  claim  of  exemption  on  account  of  age,  attach  to 
general  service,   not   to    acting  on   particular    com- 
mittees ;  the  publication   of  tiie  names  of  members 
voting  on  committee,  with  the  divisions  on  which  the 
votes  were  taken  ;    the  substitution  of  selection  for 
chance,  of  objections  on  specific  grounds  for  a  system 
which  made  it  the  first  aim  of  an  opponent  to  exclude 
all  men   of  talent  and  experience  ;   of  a  responsible 
individual  for  the  final  determination  of  recognizances 
and  sureties,  in  the  room  of  appeals  on   particular 
cases  to  the  House  at  large,— are  all  improvements  so 
important  as  to  secure  universal^  approbation.     Yet 
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still  it  is  to  be  questioned  whether  these  enactments 
fully  reach  the  source  of  existing  evils.  Do  they 
contain  an  effectual  guard  against  the  errors  which 
arise  from  ignorance  of  law  ?  The  general  composi- 
tion of  committees  must  remain  what  it  now  is  ;  and 
their  ignorance,  be  it  real  or  assumed,  will  pro- 
duce the  same  effects.  Real  ignorance  may  be 
partially  enlightened  by  the  compulsory  service 
of  some  legal  members  on  committees  ;  that  which 
is  assumed^they  will  of  course  find  incurable.  But 
the  fair  influence  of  their  professional  attainments 
will  be  far  less  than  it  at  first  appears ;  for  in  their 
place  in  the  committees  they  must  be  viewed  as  party 
men  and  politicians,  not  as  lawyers.  They  will  at 
best  be  clever  advocates,  not  learned  judges.  Their 
legal  dicta  will  be  treated  accordingly  ;  and  that  de- 
ference which  is  now  paid  at  once  to  every  occupier 
of  a  judicial  station,  from  a  foregone  conclusion  of 
his  official  impartiality,  will  not  be  paid  to  tbem. 
Experience  has  already  proved  that  the  presence  of 
able  lawyers  does  not  change  the  general  course  of 
decisions  in  committees  upon  points  of  law.  The 
number  of  legal  decisions  in  the  Roxburgh  in  favour 
of  both  parties,  do  not  show  a  fairer  proportion  than 
those  of  other  committees.  The  laws  of  evidence 
were  as  efficient  in  excluding  the  proofs  of  the  peti- 
tioner under  the  chairmanship  of  the  lord  advocate 
of  Scotland,  and  in  rejecting  the  sitting  member's 
lists  of  objection,  under  Sir  George  Strickland,  as  if 
either  chairman  had  been  bred  a  rustic,  or  grown 
into  a  Justice  Shallow. 

£ 
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On  the  whole,  then,  we  have  reached  the  follow- 
ing' conclusions : 

The  want  of  separation  between  points  of  law  and 
fact,  is  the  fertile  cause  of  the  uncertain  judgments 
of  committees  sworn  to  try  elections. 

Any  remedy  to  be  sufficient,  must  then  apply  itself 
to  this. 

The  mere  infusion  of  more  legal  knowledge  is  not 
such  a  remedy.  The  judicial  character  is  even  a 
greater  requisite  than  judicial  learning.  You  must, 
that  is,  provide  some  machinery  by  which  the  legal 
points  which  now  mislead  committees  may  be  se- 
vered from  those  questions  of  fact,  of  which  they 
are  the  proper  judges,  and  be  settled  by  some  party 
whom  undivided  judicial  responsibility  will  shield 
from  partial  bias. 

On  another  ground,  moreover,  some  such  course 
is  necessary.  Nothing  short  of  such  a  change  can 
satisfy  the  public  mind.  The  past  has  fixed  there  as 
firmly  the  conviction  of  the  partiality  of  committees  as 
of  the  official  purity  of  a  judge.  By  a  happy  national 
prejudice,  the  ermine  is  thought  not  to  hide,  but  to 
destroy  partiality.  Nor  is  the  ascription  of  this  official 
impartiality  confined  to  the  judges  of  the  higher  courts 
of  law.  Contradictory  decisions  cannot  shake  it;  they 
are  the  fault  of  the  law,  not  of  its  minister ;  and  even 
revising  barristers  cease  to  be  deemed  political  par- 
tizans,  when  they  become,  it  may  be,  mistaken  judges. 
Such  a  prepossession  is  no  trifling  guarantee  for 
purity  of  judgment.  Even  when  it  is  wanting  in  the 
man,  it  rises  in  the  official, — it  springs  from  this  very 
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imputation  of  its  existence ;  and  the  strongest  party 
man  shrinks  from  a  decision  which  would  load  him 
personally  with  the  obloquy  of  a  crime,  here  happily 
unknown ;  which  would  individualize  him  as  the 
unjust  judge.  The  converse  is  equally  true.  The 
unfounded  imputation  of  partiality  begets  the  sub- 
stance, and  committees  under  Sir  R.  Peel's  Bill, 
suspected  as  they  will  be,  will  probably  deserve  sus- 
picion. The  almost  filial  resemblance  to  their  pre- 
decessors' features  will  secure  the  suspicion  of  a  large 
inheritance  of  ancestral  corruption  ;  for  this  is  the 
vice  with  which,  in  plain  terms,  election  committees 
are  charged  by  the  community  at  large. 

Whether  this  imputation  of  corrupt  partiality  be  or 
be  not  unfounded,  is  immaterial  here.  The  argu- 
ment is  still  the  same.  Separation  between  law  and 
fact  would  take  away  the  efficient  means  by  which 
either,  or  both,  at  present  operate ;  it  would  remove 
the  accustomed  occasions  of  error,  the  accustomed 
opportunities  of  injustice. 

The  truth  lies,  as  usual,  between  the  two  extremes; 
no  committee  is  simply  competent  and  corrupt,  none 
is  simply  ignorant  and  pure.  The  condition  of 
humanity  forbids  the  existence  of  unmixed  good  or 
evil  in  the  institutions  of  society,  as  in  the  individuals 
who  compose  them.  The  remedy  here  enforced, 
applicable  alike  to  the  evils  of  infirmity  and  of  prin- 
ciple, will  correct  the  eri-ors  of  that  compound,  which 
varies  between  the  two  extremes,  through  all  the 
imperceptible  gradations  of  weakness  or  of  guilt. 

Thus   much  granted  ;   it   only   remains   that    the 

e2 
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remedial  measures,  which  will  reach  this  vice,    be 
briefly  sketched. 

The  first  step  must  be,  to  apply  to  the  stage  of 
preparation  that  principle,  which  secures  the  clearness 
and  certainty  of  the  pleadings  in  a  suit  at  law; 
thereby  to  force  the  assailant  to  define  his  method  of 
attack,  to  make  surprise  impossible,  and  to  diminish 
the  cost  of  a  defence. 

A  few  simple  enactments  will  eflfect  this  object. 
Let  it  be  only  provided, — 

1st.  That  the  order  in  which  allegations  are  made 
in  petitions,  shall  be  that  in  which  they  are  consi- 
dered by  committees. 

2.  That  the  order  of  heads  of  objections  in  lists  of 
objected  votes  shall  be  also  the  order  in  which  these 
shall  be  considered  by  the  committee. 

3.  That  the  order  of  voters'  names  under  each 
head  of  objection  shall  be  the  order  in  which  their 
respective  votes  shall  be  separately  attacked  on  each 
separate  head  of  oLy.  ction. 

4.  That  any  deviation  from  this  prescribed  order, 
on  any  one  of  these  points,  shall  be  ipso  facto  an 
abandonment  of  all  allegations,  heads  of  objection, 
and  objections  to  votes,  contained  in  the  petition,  and 
in  the  list  of  objected  votes,  prior  to  the  one  on  which 
evidence  is  produced  ;  and  that  costs  shall  be  paid  on 
all  allegations,  heads  of  objection,  and  objections  to 
voters'  names  so  abandoned,  by  the  party  abandonino- 
them. 

5.  That  should  this  prescribed  order  be  departed 
from,  it  shall  also  be  compulsory  on  the  committee  to 
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give  time  to  the  opposite  party  to  produce  evidence 
to  meet  the  points  which  shall  be  attacked  unex- 
pectedly, from  the  variation  of  the  required  order,  on 
an  affidavit  from  the  agent,  or  parties,  that  the 
change  in  the  order  of  proceedings  occasions  the  ab- 
sence of  witnesses,  whose  presence  the  party  making 
the  affidavits  considers  material  to  the  defence. 

That  in  all  cases  of  votes  attacked  for  bribery, 
whether  those  of  the  parties  bribed  or  bribing,  the 
lists  of  voters'  names  objected  to  on  this  ground  shall 
be  arranged  in  the  form  of  the  annexed  schedule.* 

These  few  provisions  would  be  all  that  is  required 
in  the  preparatory  stage  ;  but  these,  and  every  subse- 
quent enactment,  will  fail  on  trial  unless  the  sanction 
of  judicial  responsibility  be  introduced  to  watch  the 
application. 

This  must  work  the  main  amendment.  Let  points 
of  law  be  ruled  by  some  appointed  judge  :  let  tlie 
committee  decide  upon  the  facts  :  this  alone  will  fully 


SCHEDULE. 


A'ame  of  vuter 
objected  to,  stat- 
ing whether  he 
be  a  biibur  or 
bribed. 


Name    of 

voter 

bribed    or 

bribing. 


a.  h. 
for  bribincr 


a.  h.  for  being- 
bribed  by 


c.  d. 


c.d. 


Da'e  or 
dates  of 
transac- 
tion. 


— dayof- 
18 


— dayof- 
18 


h.  k.  l. 


h.  k.  I. 


Names  and  ad- 
dresses of  witnes- 
ses by  whom  the 
same  are  to  be 
proved. 


S.  of 


of 
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carry  out  that  principle  which,  in  the  year  1770,  Mr. 
Grenville  with  true  wisdom  adopted  as  his  guide. 
By  "  the  assimilation  of  election  committees  to  the 
constitutional  idea  of  juries,  is  to  be  attained  that 
more  perfect  standard  of  purity  which  his  Act  has 
failed  to  perpetuate.  Every  several  step  in  this 
direction  has  increased  the  measure  of  success ;  each 
deviation  has  been  marked  by  corresponding  failure. 
The  oath  is  still  an  efficient  guard  against  the  openly 
avowed  profligacy  of  former  days.  The  discon- 
tinuance of  nominees,  originally  established  to  supply 
in  some  measure  the  absence*  of  a  judge,  has  been 
the  signal  for  increased  abuses."  It  remains  for  the 
Right  Hon.  Baronet,  who  anticipated  the  mischief 
which  that  change  has  now  occasioned,  to  apply  in 
a  more  perfect  form  the  remedy  of  which  he  then 
foresaw  the  need — 

Who  then  is  to  be  this  judge  ? 

Now  if  it  be  impossible  to  impose  upon  the  judges 
of  our  courts  of  law,  in  addition  to  their  present 
duties,  the  task  of  presiding  in  rotation  ovei"  election 
committees,  (to  which  there  can  be  no  solid  objection, 
at  least  as  a  temporar}'^  measure,  until  experience  has 
tested  tlie  success  of  the  arrangement,)  why  should 
not  the  duty  of  selecting  assessors  from  that  bar  with 
whicli  they  are  familiar,  and  over  which  they  pre- 
side, be  entrusted  to  the  acknowledged  impartiality 
of  the  judges?  This  would  prevent  tlie  objection 
which  forbids  the  adoption  of  Mr.  Buller's  plan.    The 

*  Vide  Pari.  Deb.  21,  March  17. 
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independence  of  the  assessor  thus  selected,  should  be 
secured  by  the  same  provisions  as  to  the  duration  of 
the  appointment,  as  those  which  guard  the  independ- 
ence of  the  judges. 

A  ballot  would  prevent  the  possibility  of  partial 
selection  in  the  allotment  of  the  several  assessors,  to 
preside  in  the  several  committees. 

Thus  appointed,  it  should  be  their  duty  to  decide 
all  points  of  law,  to  regulate  the  admission  of  evi- 
dence, to  erase  from  the  minutes  any  thing  which 
shall  appear  at  any  period  of  the  investigation  to 
have  been  illegall}^  admitted,  and  to  call  on  the  com- 
mittee to  reconsider  any  resolution  affected  by  such 
erasure  ;  on  the  legal  decisions  of  the  assessor  let 
there  be  the  guard  of  an  appeal  to  the  judges  of  the 
land,  notice  of  which  appeal  should  be  required  by 
counsel  within  a  limited  period  after  the  daily  adjourn- 
ment of  committees,  stating  the  decisions  against 
which  the  appeal  is  to  be  made. 

In  all  probability  this  right  of  appeal  would  be 
seldom  exercised,  though  in  its  preventive  character 
it  would  exert  a  most  beneficial  influence. 

An  appeal  is  incompatible  with  the  retention  by 
committees  of  the  duty  of  judging  upon  points  of  law. 
With  this  curtailment  of  their  powers,  and  the  ap. 
pointment  of  assessors,  there  would  be  no  difficulty  in 
permitting  an  appeal,  and  less  probability  of  its 
requirement.  At  present  it  is  absolutely  needful ; 
for  while  in  their  capacity  of  judges  of  the  law,  com- 
mittees have  the  power  of  rejecting  the  evidence  ten- 
dered on  one  side,  and  receiving  that  which  is  offered, 
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or  retaining  that  which  has  been  illegally  produced 
upon  the  other,  in  the  very  teeth  of  their  own  de- 
claration of  the  equal  illegality  of  both  ;  no  refuge 
remains  for  those  whose  political  opponents  form  the 
majority  of  the  committee,  but  in  an  appeal  from 
those  decisions,  which,  under  the  Bill  of  Sir  Robert 
Peel,  must  remain  irreversible. 

The  proceedings  of  the  Hull  committee  prove  that 
this  is  no  imaginary  evil.  They  must  be  once  more 
briefly  quoted.  The  twelfth  legal  division  declared, 
that  the  sitting  members'  list  of  objections  was  invalid, 
that  it  was  not  such  as  the  Act  requires,  that  it  had 
no  legal  existence,  and  that,  therefore,  no  evidence 
could  be  received  against  any  votes  on  the  poll  of  the 
petitioners.*  The  next  division  pronounced  an  equal 
sentence  of  destruction  on  the  very  being  of  the  lists 
of  the  petitioners. 

What  then  was  the  conduct  of  tlie  committee  ? 

They  were  beforehand  told  by  the  counsel  of  the 
sitting  members,  that  the  existence  of  these  lists  of 
objection,  and  of  their  jurisdiction  over  the  poll,  were 
bound  up  together.  That  if  one  list  was  invalid,  the 
otlicr  must  be  condemned  ;  and  that,  in  that  case, 
"  Every  thing  which  the  committee  had  done  upon 
the  petitioners'  list,  was  coram  non  judice."t 

They  set  aside  the  lists  of  objections  ;  they  acknow- 
ledged that  the  error  of  which  they  had  too  quickly 
determined  the  fatal  character,  applied  to  the  list  of 

*  Min.  Proc.  May  4tb,  p.  41. 
—         May  5tli,  p.  42. 
t  Min.  Ev.  p.  471. 
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the  petitioners  equally  with  that  of  the  sitting  mem- 
bers. In  doing  so,  they  stripped  themselves  by  their 
own  vote  of  their  judicial  power;  they  solemnly 
declared  the  matter  not  within  their  jurisdiction,  and 
then  went  on  to  act  as  judges,  to  exercise  the  power 
which  they  had  themselves  abandoned,  to  resolve 
"That  the  poll  taken  at  the  said  election  Z>e  altered  by 
striking  off  the  names  of"  the  eighty-four  voters  fol- 
lowing. It  will  be  asserted  that  this  illegal  act  was 
the  consequence  of  a  compromise.  It  had  a  different 
origin.  "  Post  hoc,  ergo  propter  hoc"  is  not  always 
a  logical  conclusion.  But  granting  that  this  was  the 
case,  no  compromise  could  free  the  committee  from 
their  obligation,  "  a  true  judgment  to  give  according 
to  the  evidence."  It  could  not  warrant  the  penal 
forfeiture  of  a  voter's  franchise.  This,  legal  evidence 
could  alone  justify,  and  the  legal  existence  of  all 
evidence  had  been  destroyed  by  their  own  resolutions. 
The  fact,  that  other  parties  had  agreed  upon  a  com- 
promise, afforded  no  proof  of  the  guilt  of  the  eighty- 
four  voters,  no  authority  to  the  committee  to  violate 
a  constitutional  right.  How  long  are  the  rights  of 
electors  to  be  thus  trifled  with  or  confiscated,  to 
secure  a  party  triumph  ?  How  long  are  the  voters  to 
be  dealt  with  as  the  cards  with  whicli  rival  gamesters 
play  for  the  stake  they  hazard,  for  the  prize  for  which 
they  contend  ? 

But  this  defence  is  not  merely  unsound  in  argu- 
ment:  it  is  incorrect  in  fact.     The  facts  were  these, — 

After  the  committee  had  rejected  the  sitting  mem- 
bers' lists,   an  error  was  discovered  in  the  calculation 
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of  the  poll.  The  decision  against  the  sitting  members 
extorted  a  second  in  their  favour,  which  declared  the 
petitioners'  lists  equally  invalid. 

Thus  was  a  compulsory  period  put  to  the  labours 
of  the  committee  in  erasing  votes,  and  yet  the  second 
petitioner  was  only  on  a  level  with  one  of  the  sitting 
members,  not  his  superior.  But  there  remained  for 
examination  a  class  of  votes  tendered  for  the  peti- 
tioners at  the  election,  dependent  solely  on  points  of 
law.  The  reluctance  to  deprive  voters  of  their  fran- 
chise, (that  essential  characteristic  of  liberal  minds) 
might  now  awake  from  the  torpor  b}^  which  it  had 
been  oppressed  during  the  investigation  of  the  sitting 
members'  poll,  and  might  manifest  its  renewed 
vigour,  in  extending  the  franchise,  whenever  counsel 
could  suggest  a  doubt  of  the  legality  of  a  restriction. 
For  though  the  power  of  subtraction  from  the  poll  of 
one  party  was  gone,  that  of  addition  to  the  other  still 
remained.  There  was  no  reason  to  doubt  but  that 
this  power  applied  under  the  interpretations  of  law, 
suggested  by  the  petitioner's  counsel,  would  eventually 
secure  the  success  of  the  second  petitioner.  It  was 
asserted  correctly,  as  the  event  proved,  that  the 
committee  would  not  erase  the  past  evidence.  The 
legal  ambiguity  was  at  hand  to  cover  the  inconsistency 
of  the  court,  which  should  pronounce  sentence  on 
evidence  by  themselves  declared  to  be  illegal.  The 
act  which  gave  jurisdiction  forbade  indeed  the  admis- 
sion, but  did  not,  when  admitted,  command  the 
erasure.  *'  Factum  valet,  fieri  non  debuit,"  is  not 
infrequently  a  good  excuse  for  abiding  by  convenient 
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errors,  even  after  their  discovery.  It  might,  there- 
fore, be  argued  on  behalf  of  the  petitioners,  that  the 
evidence  wrongfully  received,  might  be  rightfully 
retained ;  and  if  the  eloquence  of  the  petitioners' 
counsel  had  not  entirely  convinced  the  committee, 
that  to  retain  this  evidence,  "essential"  to  the  case 
of  their  petitioners,  was  their  bounden  duty,  the 
existence  of  a  doubt  would  have  done  as  well  ;  it 
would  have  afforded  the  committee  an  opportunity 
of  following  the  precedent  they  had  created  in 
admitting  irrelevant  evidence,  and  to  the  chairman 
for  a  second  statement,  "  That  the  counsel  had 
puzzled  the  committee;  that  the  committee  had  a 
dislike  to  reject  evidence  xohen  the  counsel  said  it  was 
essential,  and  that  therefore"  the  evidence  might  be 
retained.*' 

It  was  under  these  circumstances  that  the  offer  of 
a  compromise  securing  the  seat  of  one  of  the  sitting 
members  was  accepted;  while  all  the  questionable 
means  by  which  the  end  was  gained  was  left  to  the 
sole  arrangement  of  the  liberal  candidates.  Who  will 
assert  that  they  did  not  act  lawfully,  who  turned  the 
very  vices  of  the  court  into  a  defence  against  that  injus- 
tice which  those  vices  threatened?  that  they  did  not  act 
wisely  who  took  advantage  of  the  dismay  of  their 
opponents  at  an  unexpected  error,  averted  from  the 
borough  of  Hull  the  double  injury  with  which  it  was 
threatened  in  the  substitution  of  two  rejected  candi- 
dates for  their  lawfully  elected  representatives,  and 

*  Min.  Ev.  p.  337.  The  conclusion  of  the  chairman's  state- 
ment above  quoted  is, — "  the  witness  might  be  called." 
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by  a  timely  compromise,  secured  to  the  constituency 
one-half  of  their  constitutional  rights. 

Such  is  the  true  statement  at  the  close  of  the 
investigation  before  the  Hull  election  committee. 
And  even  here  the  conduct  of  the  committee  followed 
the  same  rule.  The  erroneous  decision  was  confined 
to  the  legal  question  on  the  validity  of  the  sitting 
members'  lists.  Not  even  the  temptation  of  closing 
at  once  the  protracted  struggle  by  the  complete  success 
of  both  the  petitioners  could  prevail  on  the  majority 
of  the  committee  to  declare  their  lists  valid,  and  to 
assert,  by  a  decision  contrary  to  evidence  on  fact, 
that  the  two  cases  were  different. 

What,  therefore,  they  did,  and  what  they  did  not 
do,  point  alike  at  the  same  remedy,  separation 
between  fact  and  law,  judicial  responsibilit}^,  and  the 
right  of  appeal. 

But  it  is  impossible  to  provide  a  court  of  appeal 
to  revise  the  reports  of  election  committees,  while 
they  possess  their  present  powers  of  judging  both  on 
facts  and  on  the  law.  It  was  doubtless  this  conviction 
which  induced  Sir  R.  Peel  to  continue  in  his  bill*  to 
the  report  of  committees  its  irreversible  character. 
Too  well  he  knew  the  complexion  of  those  discussions 
which  would  follow  from  a  reference  of  such  appeals 
to  the  House  of  Commons  at  large.  The  party 
struggles  of  the  last  session  on  questions  connected 
witli  recognizances,  are  a  proof  of  the  impossibility 
of  such  a  course  ;  while  to  erect  a  court  having 
authority  to  overrule  the  decisions  of  committees, 
*  Clause  68. 
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with  the  power  and  duties  now  intrusted  to  them, 
w^ould  be  to  establish  a  tribunal  superior  to  the  House 
of  Commons.  What  then  is  this  difficulty  but  an 
additional,  an  irresistible  argument,  for  removing 
altogether  the  power  of  interpreting  and  judging 
upon  law,  from  a  court  so  constituted,  that,  a  priori, 
error  is  to  be  anticipated,  so  acting  that  injustice  is 
inflicted,  so  circumstanced  that  revision  and  redress 
are  impossible  ?  There  is  no  such  difficulty  in  an 
appeal  from  the  judgment  of  an  assessor.  Here  then 
we  recur  to  the  very  same  remedy.  Every  evil 
which  we  can  enumerate  in  this  tribunal ;  its  enormous 
expence  operating  as  a  denial  of  justice,  its  disregard 
of  the  rights  of  electors,  its  great  uncertainty,  its 
partiality  or  ignorance  in  decisions,  and  the  necessary- 
finality  of  even  its  unjust  decisions,  all  demand  the 
same  remedy,  and  justify  its  adoption.  Should  it 
be  objected  that  thus  to  curtail  the  duties  of  com- 
mittees approaches  too  closely  to  the  entire  abandon- 
ment of  the  jurisdiction,  or  that  at  least  the  rea- 
sons which  prevent  the  adoption  of  that  course, 
apply  in  part  to  this,  as  lowering  the  dignity  of  the 
House  of  Commons,  and  diminishing  its  power, — the 
objection  is  met  at  once  by  the  undoubted  truth  that 
there  is  no  mode  of  lowering  dignity  and  levelling 
respect  so  sure  as  to  require  from  any  man  the  per- 
formance of  a  dut}^  for  which  he  is  incompetent. 
The  application  of  this  axiom  to  members  of  election 
committees  is  undeniable.  Incompetency  to  estimate 
the  force  of  the  legal  arguments  adduced  to  influence 
the  judgment,  is  openly  confessed  in  the  request  of 
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information  and  advice  from  counsel.  What  can  be 
less  dignified  than  such  a  posture  ?  The  Avisdom  of 
the  House  of  Commons  picking,  like  some  gaping 
country  justice,  the  legal  droppings  of  a  favoured 
clerk  !  Truly  this  is  no  enviable  honour.  It  is  not 
by  such  spectacles  as  these  that  the  dignity  of  par- 
liament is  best  consulted,  or  its  true  authority  main- 
tained. 

But  how  is  this  unseemliness  increased,  when 
public  opinion  (whether  right  or  wrong),  is  so  con- 
vinced of  the  intentional  corruption  of  the  judges, 
that  the  advocate  who  pleads  before  them  feels  most 
sure  of  general  sympathy  when  he  treats  the  bench 
most  scornfully,  and  with  the  boldest  hand  threatens 
to  unveil  their  secret  frauds  ? — when  he  dares  to  tell 
them,  "  that  he  approaches  with  feelings  of  the 
utmost  disgust  to  plead  before  so  partial  a  tribunal?" 
— when  he  dares  to  "  implore  them  for  one  moment 
to  mistake  his  person,  and  to  believe  him  to  be  the 
advocate  of  the  objects  of  their  favour,  and  that  then 
he  shall  be  sure  of  success?"  And  they  dare  not 
resent  his  words,  but  cower  in  conscious  helplessness 
beneath  the  poor  defence  of  an  assumed  indifference 
to  man's  opinions !  Surely  every  honest  man  so 
treated,  must  hate  the  system  which  can  expose  him 
to  such  indignities. 

It  must  be  remembered,  that  this  partial  abandon- 
ment of  jurisdiction  is  no  confession  of  the  justice  of 
the  general  accusation.  It  is  no  avowal  of  hoj)eless, 
incurable  dishonesty.  It  does  afford  a  remedy  against 
possible  partiality,  for  it  removes  the  means  by^which 
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it  can  operate  ;  but  necessarily  it  is  only  an  acknow- 
ledgment of  the  absence  of  professional  attainments, 
in  men  who  are  not  professional. 

There  is  no  disgrace  in  this  avowal ;  there  is  rather 
moral  elevation  in  the  voluntary  abandonment  of  that 
power  which  there  is  not  due  knowledge  to  exercise. 
And  after  all,  the  amount  of  power  to  be  resigned  is 
trifling.  Objections  of  a  very  serious  character  might 
have  been  urged  against  its  removal,  while  the  right 
to  exercise  the  elective  franchise,  arising  from  so 
many  different  titles,  involving  the  discussion  of  so 
many  doubtful  and  disputed  rights,  remained  one  of 
the  class  of  questions  submitted  to  the  consideration 
of  committees.  It  might  be  a  subject  of  grave 
inquiry,  wliether  it  were  compatible  with  the  spirit  of 
the  British  constitution,  and  the  duty  of  the  repre- 
sentatives of  the  British  people,  to  delegate  to  any 
individual  out  of  their  own  body,  the  power  of 
defining  (including  that  of  limiting  and  extending), 
by  their  judicial  dicta,  the  right  to  vote  for  the  repre- 
sentatives of  the  nation.  But  the  time  is  passed  for 
this  objection.  The  case  is  now  altered.  The  rules 
which  regulate  that  right  are  now  comparatively 
plain;  the  task  of  applying  those  rules  has  already 
been  delegated  to  others,  and  the  legal  points  on 
which  committees  judge,  are  practically  confined, 
with  rare  exceptions,  to  interpretations  of  the  laws  of 
evidence,  to  decisions  upon  questions  insignificant  in 
a  constitutional  view,  and  which  only  rise  into 
importance  when  their  erroneous  decision  occasions 
the  infliction  of  injustice.     Thus,  then,  is  this  pro- 
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posal  to  commit  to  others  this  branch  of  the  judicial 
functions  exercised  by  committees,  supported  as 
strongly  by  the  trifling  amount  of  power  relinquished, 
as  by  tlie  magnitude  of  the  evils  caused  by  its 
retention. 

But  let  those  who  still  object  to  the  extent  of  such 
a  change,  and  who  yet  more  strongly  disapprove  of 
the  total  abandonment  of  the  jurisdiction,  consider 
what  will  be  the  posture  of  the  question  if  the  bill  of 
Sir  Robert  Peel  fail  of  the  effects  which  he  antici- 
pates, or  even  fall  short  of  that  complete  success  on 
which  we  have  commonly  right  to  calculate,  as  the 
issue  of  a  measure  suggested  by  his  practised  and 
sagacious  mind  ?  And  there  are  man}'-  of  his  friends, 
supporters,  and  admirers,  who  doubt  of  his  complete 
success.  Suppose,  then,  for  a  moment,  these  antici- 
pations realized,  where  is  the  man  who  will  be  bold 
enough  to  attempt  that,  which,  with  all  his  advan- 
tages of  talent,  experience,  and  of  station,  he  has 
failed  to  accomplish  ? 

Where  is  the  man  to  whose  proposals  the  House  of 
Commons,  and  the  country,  will  yield  confidence, 
when  the  event  shall  have  proved  that  their  expecta- 
tions from  the  proposition  of  the  Right  Honourable 
Baronet  have  not  been  accomplished  ?  Great  then  is 
the  responsibility  of  that  high  task  which  he  has 
undertaken.  Worthy  is  it  of  the  leader  of  that  true 
constitutional  phalanx  which  he  heads,  to  attempt  the 
achievement  of  purifying  the  assembly  of  the  repre- 
sentatives of  the  nation,  from  the  imputation  of  par- 
tiality and  injustice.      Well  does  it  accord  with  his 
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daily  conduct  through  the  session,  that  he  who,  as 
the  head  of  opposition,  really  conducts  the  business  of 
the  Government,  should,  from  the  same  heights  of 
independent  pov/er,  suggest  here  the  leading  measures 
which  their  official  station  should  impose  on  them, 
but  under  which  their  ascertained  incompetency 
would  soon  sink  overburthened.  Yet  better  still  is 
even  this  drivelling  impotence,  than  the  course  to 
which  the  tyrant  hand  to  which  they  bow  even  now 
unambiguously  points,  viz.  the  entire  abandonment  of 
this  jurisdiction,  as  the  first  step,  if  not  to  a  separate 
parliament,  at  least  to  the  establishing  an  Irish  tri- 
bunal, for  the  trial  of  Irish  returns. 

I  remain.  Gentlemen, 

Your  faithful  Servant, 

W.  WILBERFORCE. 

London,  Jan.  1839. 


Ptlutcd  bjr  1.  RiDBu,  U,  Butholomeii-  Close,  Locduu. 
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